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RECENT DEVELOPMENTS 
.. . A Summary 


EDUCATION 


COLLEGES AND Universities: The Supreme Court 
of Florida has refused to order the admission of 
a Negro to the school of law of the state uni- 
versity at the present time, stating that such an 
admission would result in “violence in university 
communities and a critical disruption of the 
university system” (p. 358). The case in which 
this decision was made was originally filed in 


1949 and had been returned by the United - 


States Supreme Court in March, 1956, with a 
statement that the Negro applicant was entitled 
to “prompt admission” under rules generally 
applicable. 

In a case involving the admission of a Negro 
to the University of Georgia law school, initiated 
in 1952, a federal district court dismissed be- 
cause of the admission of the applicant to an- 
other law school; and further because the ap- 
plicant had failed to renew his application and 
furnish required information (p. 369). In further 
proceedings involving the admission of Autherine 
Lucy to the University of Alabama a federal dis- 
trict court refused to hold university officials 
in contempt for having expelled her (p. 350). 
The court stated that there was no showing that 
the order of expulsion was made arbitrarily or on 
the basis of the race of the student. A federal 
district court in Louisiana has issued a temporary 
restraining order against requiring Negro appli- 
cants for admission to the state university to 
present character certificates recently prescribed 
in that state (p. 378). 


Pusiic ScHoots: In one of the original School 
Segregation Cases arising in Virginia, a federal 
district court has refused to require the immedi- 
ate desegregation. of Prince Edward County 
schools (p. 341). The court found that the pub- 
lic opinion in the county unfavorable to deseg- 
regation and the possibility that schools would 
be closed required that it defer entering an 
order in the case. Also in Virginia, the Supreme 
Court of Appeals ruled that the state’s com- 
pulsory school attendance law may not be en- 
forced so as to require attendance at separate 
schools which are not, in fact, “equal” (p. 348). 
Arkansas (p. 453) and Georgia (p. 453) have 
each amended their compulsory school attend- 


ance laws so as not to require attendance at 
racially mixed schools. 

The Court of Appeals for the Fifth Circuit 
affirmed the decision of a federal district court 
in Louisiana requiring the admission of children 
to schools in Orleans Parish on a racially non- 
discriminatory basis (p. 308). In Kentucky a 
federal district court disapproved a second plan 
presented by a county school board for integra- 
tion over a four-year period and ordered inte- 
gration to begin with the next school year (p. 
305). Plans for integration have been submitted 
to the court by school boards in two other 
Kentucky school cases (pp. 303, 304). Further 
court action in school cases in Clayton, Delaware 
(p. 301), Driscoll, Texas (p. 329) and Newport 
News (p. 334) and Norfolk (p. 337), Virginia 
are reported in this issue, as well as the Supreme 
Court’s denial of review in the McDowell 
County, North Carolina and Charlottesville and 
Arlington County, Virginia cases (p. 300). 

The New York City Board of Education has 
issued a statement concerning the compulsory 
integration of schools in that city (p. 507). 


TeacueErs: A three-judge federal district court in 
South Carolina ruled that federal court action 
inquiring into the constitutionality of a South 
Carolina statute, making unlawful the employ- 
ment of a member of the NAACP by state or 
local agencies, must await exhaustion of state 
judicial and administrative remedies (p. 378). 
Each judge prepared an opinion. 


Golf Courses 


Stating that financial loss to the municipality 
is not a valid reason for denying constitutional 
rights, a federal district court in Florida required 
the admission of Negroes to a golf course in the 
city of Fort Lauderdale (p. 409). The United 
States Supreme Court refused to review a similar 
order affecting St. Petersburg, Florida (p. 300). 
The sequel to a case arising in North Carolina 
involving a deed to land conveyed to a city for 
park purposes [which provided that title would 
revert to the grantor if the facilities were al- 
lowed to be used by Negroes] is printed in this 
issue (p. 411). In that case, Charlotte, the city 
involved, purchased the reverter rights and 
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thereafter a state court issued an injunction re- 
quiring the admission of Negroes to the golf 
course. 


Transportation 


A federal district court in Alabama declined 
to rule on the constitutionality of chartering a 
“private” club to operate buses in the city of 
Montgomery (p. 412). Also in Alabama the city 
of Birmingham enacted an ordinance “reaffirm- 
ing” a prior ordinance providing for racially 
separate seating on city buses (p. 457), and a 
suit purportedly involving segregation in a rail- 
road station waiting room has been dismissed by 
a federal district court (p. 420). The city of 
Tallahassee, Florida, has enacted an ordinance 
to provide for seating on city buses at the di- 
rection of the bus driver (p. 459). 


Public Accommodations 


State courts in California have held that state’s 
anti-discrimination statute to be applicable to 
barber shops (p. 421) but not to dentists’ offices 
(p. 423). A similar statute in New York was 
held not to have been violated in a case involv- 
ing a restaurant in that state (p. 425). The states 
of Washington (p. 461) and Wyoming (p. 468) 
have enacted statutes to proscribe discrimination 
in places of public accommodation. In New 
York city, the Department of Welfare has acted 
to end discrimination in private nursing homes 


(p. 511). 


Employment 


Several annual or biennial reports of state 
agencies concerned with the enforcement of 
“fair employment acts” are printed in whole or 
part in this issue, including reports from Illinois 
(p. 515), Iowa (p. 520), Kansas (p. 526), Mas- 
sachusetts (p. 531), Minnesota (p. 535), New 
Mexico (p. 539), Oregon (p. 551), and Wash- 
ington (p. 553), as well as a report from the city 
of Fresno, California (p. 512). In New York the 
State Commission Against Discrimination dis- 
missed complaints against the Fisher Body Di- 
vision of General Motors Corporation alleging 
racial discrimination in industrial plants in that 
state (p. 542). 


Elections 


Alleged racial discrimination in registration of 
voters in Louisiana was involved in two cases 


dismissed by a federal district court in that state 
(pp. 426, 431). The controversy out of which 
these cases arose is illustrated by statements 
made before committees of the United States 
Congress by the Attorney General of Louisiana 
and by an Assistant Attorney General of the 
United States (p. 469). 


Racial Restrictive Covenants 


An Arizona superior court has sustained the 
contention of property owners that a racially 
restrictive covenant in a deed to land is unen- 
forceable (p. 445). 


Other Developments 


The North Carolina Supreme Court has af- 
firmed a lower court’s dismissal of an action 
brought by the NAACP in that state seeking a 
declaration of the requirements of state laws 
relating to registration of foreign corporations 
(p. 448). Activities of the NAACP, as well as 
other organizations, are sought to be regulated 
by statutes passed in Arkansas (p. 495) and 
Tennessee (pp. 497, 498) as well as by statutes 
defining the crime of barratry [inciting or 
fomenting litigation] in Georgia (p. 501), South 
Carolina (p. 502) and Tennessee (p. 503). 

Continuing resistance to the United States 
Supreme Court’s decisions in the School Segrega- 
tion Cases is indicated by a second resolution of 
interposition passed by one house of the Ten- 
nessee legislature (p. 481), a resolution to de- 
clare the asserted invalidity of the 14th and 15th 
Amendments by the Georgia legislature (p. 483) 
and the creation of a State Sovereignty Com- 
mission in Arkansas (p. 491). 

The legislature of South Dakota has taken ac- 
tion to repeal that state’s miscegenation statute 
(p. 479). Basing a court decision on racial dis- 
tinctions was denounced by an Illinois Appellate 
Court in a case involving the placing of custody 
of a child born to a racially mixed marriage 
(p. 435). The South Carolina Supreme Court 
has declared that to call a white person a Negro 
is libelous per se (p. 443). 


Reference 


The requirements for exhaustion of admin- 
istrative remedies as a prerequisite to federal 
court action is the subject of a background 
study in this issue of RACE RELATIONS LAW 
REPORTER (p. 561). A Cumulative Table of 
Cases for Volume 2 appears at p. 583. 
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UNITED STATES 
SUPREME COURT 


Miscellaneous Orders 
Denied certiorari (i.e., declined to review) in the following cases: 


Carson v. Warlick (Prior decision 238 F.2d 724, 2 Race Rel. L. Rep. 16, [4th Cir. 1956] in 
which Negro plaintiffs seeking desegregation of schools in North Carolina were required to 
exhaust their administrative remedies under that state’s pupil placement act before seeking 
relief in a federal court.)___U.S.___.,, 77 S.Ct 665, 25 L.W. 3278, No. 748, March 25, 1957. 


School Board of the City of Charlottesville v. Allen; County School Board of Arlington County 
v. Thompson (Prior decision 240 F.2d 59, 2 Race Rel. L. Rep. 59 [4th Cir. 1956] which required 
admission of Negroes to schools in Arlington County and Charlottesville, Virginia.) Nos. 763, 
764, U.S.____, 77 S.Ct. 667, 25 L.W. 3278, March 25, 1957. 


Casey v. Plummer (Prior decision, sub nom Derrington v. Plummer, 240 F.2d 922, 2 Race Rel. 
L. Rep. 117 [5th Cir. 1956] in which the Court of Appeals for the Fifth Circuit affirmed the 
decision of a district court requiring that operators of a restaurant in a county court house in 
Texas not refuse to serve Negroes.)___U.S.____, 77 S.Ct. 680, 25 L.W. 3286, No. 759, April 
1, 1957. 


City of St. Petersburg v. Alsup (Prior decision 238 F.2d 830, 2 Race Rel. L. Rep. 119 [5th Cir. 
1956] in which the Court of Appeals for the Fifth Circuit affirmed the decision of a district 
court requiring the admission of Negroes to a municipal golf course in St. Petersburg, Flori- 
da)___U.S.____, 77 S.Ct. 680, 25 L.W. 3286, No. 757, April 1, 1957. 











Cases Docketed 


A number of decisions of state and lower federal courts previously reported in RACE RE- 
LATIONS LAW REPORTER have been docketed with the United States Supreme Court for 
possible review. Those cases, with the docket numbers and type of review sought, are 
listed below: 


Reeves v. State of Alabama, No. 692, certiorari granted to Alabama Supreme Court, filed Novem- 
ber 17, 1956; prior decision 88 So.2d 561, 1 Race Rel. L. Rep. 697, involving exclusion of 
Negroes from jury in criminal case. 


NAACP v. State of Alabama, petition for certiorari to Alabama Supreme Court, filed March 20, 
1957, prior decision 91 So.2d 214, 2 Race Rel. L. Rep. 177, which affirmed a contempt citation 
against the NAACP for refusal to produce membership lists in state court proceedings. 


Commonwealth of Pennsylvania v. Board of Directors of City Trusts of City of Philadelphia 
[Estate of Stephen Girard], No. 769, appeal from Pennsylvania Supreme Court, filed Febru- 
ary 11, 1957; prior decision 127 A.2d 287, 2 Race Rel. L. Rep. 68, involving constitutionality 
of barring Negroes in admission to a school supported by a private trust fund administered, in 
part, by city officials. 

2 e a 
The case of Conley v. Gibson, listed under the heading “Certiorari denied” at 1 Race Rel. L. Rep. 
1024, should have been listed under “Certiorari granted.” 
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COURTS 


EDUCATION 
Public Schools—Delaware 


Brenda EVANS et al. v. BOARD OF TRUSTEES OF CLAYTON SCHOOL DISTRICT NO. 
119, et al. 


United States District Court, District of Delaware, March 6, 1957, Civ. No. 1816. 


SUMMARY: Eight suits have been filed by Negro school children against state and various 
county school officials in Delaware in the federal district court in that state. In each of these 
cases admission is being sought to a public school of the state without regard to race or 
color. In one case, involving a school in Clayton, Delaware, the school district officials moved 
to dismiss the action as to them on the grounds that the complaint failed to state a valid 
cause of action because it failed to allege that no administrative impediments existed to 
the desegregation of the schools and that the court lacked jurisdiction of the subject mat- 
ter. The court held that it had jurisdiction under the applicable federal statutes. As to the 
other contention, the court reviewed the two decisions of the United States Supreme Court 
in the School Segregation Cases and stated that administrative impediments to the opening 
of public schools on a nondiscriminatory basis were not matters to be alleged by persons 
seeking admission but, on the contrary, were matters of mitigation which might be shown 
by school officials in indicating their good faith compliance with the constitutional mandate 
of the Supreme Court. The motion to dismiss was denied. 145 F.Supp. 873, 2 Race Rel. L. 
Rep. 7 (1956). Thereafter the plaintiffs moved for a summary judgment. In granting that 
motion the court reviewed the efforts of the State Board of Education, one of the defendants, 
to require the local board to present a plan for desegregation of the schools. The court stated 
that although the state board was apparently acting in good faith the local board had made 
no move toward such action. The court directed the local board to present to the state board, 


within thirty days, a plan for integration and directed the state board to submit its plan to the 
court within sixty days. 


LEAHY, Chief Judge. trict No. 119,? nor has the school district here- 
tofore taken as students persons of negro an- 
This cause arises on plaintiffs’ motion for cestry.2 After the first Brown decision by the 
summary judgment. A motion to dismiss was Supreme Court on May 17, 1954,* the State 
denied in D. C. Del., 145 F.Supp. 873. The Board of Education adopted on June 11, 1954, 
material facts essential to this motion present certain regulations calling on the local districts 
no genuine issue. Plaintiffs are of negro an- for proposed plans for desegregation to be sub- 
cestry, citizens of the United States and of the mitted for review. On August 19, 1954, and 
State of Delaware, residing in the community again on August 26, the State Board requested 
known as Clayton, in Kent County.’ Plaintiffs all schools should present a tentative plan for 
have not been accepted in the public school desegregation on or before October 1, 1954. 
under the jurisdiction of Clayton School Diss §=—————— 


2. Complaint, par. 8; Answer, State Board and State 
1, Complaint, par. 3 and Affidavits; Answer, Members Superintendent, par. 3. 


of State Board of Education hereinafter referred 8. Complaint, par, 6; Answer, State Board and State 
to as State Board and State Superintendent of Superintendent, par. 6. . 

Public Instruction hereinafter referred to as State 4. Brown, et al. v. Board of Education of Topeka, 
Superintendent, par. 3. et al., 347 U.S. 483. 
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On May 31, 1955, the Supreme Court came 
down with its second Brown decision.5 On 
August 10, 1955, members of the Board of 
Trustees of Clayton School District No. 119 
were petitioned to take immediate steps to 
eliminate racial segregation in its public 
school. By letter of February 10, 1956, the 
State Board was apprised of the failure of the 
Clayton School to desegregate and was re- 
quested to do so.’ The State Board, by letter 
of March 16, 1956, made known it could not 
comply with immediate desegregation absent 
joint action initiated by the Local Board.* The 
members of the Local Board “admit that they 
have as yet arrived at no plan for desegrega- 
tion of the Clayton School and that there is 
proposed no reorganization thereof.”® 
Plaintiffs’ prayer for relief is in the alternative: 
1. That this Court issue interlocutory and per- 
manent injunctions ordering defendants to ad- 
mit infant plaintiffs and all others similarly 
situated to the public school in Clayton School 
District No. 119 on a racially nondiscrimina- 
tory basis, or 2. That the Local Board be re- 
quired to submit to the State Board of 
Education a plan for integration of that school 
providing for admittance not later than the 
school term beginning in September, 1957. 


{Local Board's Defenses | 


The Local Board answers on several grounds. 
They contend they are improper parties to this 
action since they are not vested with the power 
to make or determine educational policy, but 
function only in advisory capacity, and this 
power can not be delegated by the State Board 
or altered by orders originating therein. How- 
ever, the mere fact the Local Board is required 
only to recommend educational policy does not 
make the Local Board an improper party to 
this action. The State Board having charged 
the Local Board with the duty to submit a plan 
for desegregation, both boards are now properly 
before the Court. 

Defendant Local Board alleges “that at no 
time has a person of negro blood or ancestry 





5. Brown, et al. v. Board of Education of Topeka, 
et al., 349 U.S, 294. 

6. Complaint, par. 5; Answer, Board of Trustees of 
Clayton School District No. 119 hereinafter re- 
ferred to as Local Board, par. 5. 

7. Complaint, par. 7; Answer, State Board and State 
Superintendent, par. 7. 

8. Complaint, par. 8; Answer, State Board and State 
Superintendent, par. 8. 

9. Complaint, par. 6; Answer, Local Board, par. 6. 


been denied admission to the Clayton School.” 
After the refusal of the Local Board to grant 
the petition of plaintiffs requesting desegrega- 
tion, it would be hollow formality to require 
them literally to knock on the schoolhouse 
door.!® 

The remainder of defendant Local Board’s 
contentions relate to the propriety of granting 
relief at this time. The Local Board alleges if 
the relief requested by plaintiffs is granted 
now, “it will constitute a violation of the man- 
date of the Supreme Court of the United States, 
requiring the elapse of a reasonable time for 
the transition of segregated schools to non- 
segregated schools.” It is further alleged the 
load of administrative work involved, the lack 
of facilities or transportation, and the inade- 
quacy of personnel and school space prevents 
the Clayton School from being presently op- 
erated on a non-segregated basis. Finally, it is 
alleged the sudden change which would occur 
in the present social make-up of the Clayton 
School District would do great damage to 
eventual integration. But matters of defense 
dealing with administrative problems are, at 
this time, prematurely raised by the Local 
Board.'!_ The issue here is whether or not “a 
prompt and reasonable start toward full com- 
pliance” has been made. Despite the fact that 
on May 17, on August 19, and on August 26, 
1954, the State Board requested local boards 
to present plans on or before October 1 of that 
year for the integration of the public schools, 
no plan of any kind has been forthcoming by 
the Clayton School Board. And, although ex- 
pressions of community dissent may stay racial 
desegregation for a reasonable time in order 
to meet local problems through good faith im- 
plementation, they can never become an instru- 
ment to color interminably the governing 
constitutional principles as declared by the 


10. See the opinion of Chief Judge Parker in Char- 
lottesville School Board v. Allen, 4 Cir., reported 
in 25 L.W, 2287. 

11. In the second Brown decision laying the blueprint 
for integration, the Supreme Court indicated the 
procedure to be followed: “* * * the (inferior) 
courts will require that the defendants make a 
prompt and reasonable start toward full com- 
pliance with our May 17, 1954, ruling. Once such 
a start has been made, the courts may find that 


additional time is necessary to carry out the ruling 
in an effective manner. The burden rests upon the 
defendants to establish that such time is necessary 
in the public interest and is consistent with good 
faith compliance at the earliest practicable date.” 
(Emphasis mine). Brown, et al, v. Board of Edu- 
cation, et al., 849 U.S. 294, 300-301. 
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Supreme Court. Here, there has been no prompt 
and reasonable start. 


[State Board's Responsibility] 


The State Board of Education argues that 
if the Clayton Board of Trustees is required 
to present a plan for integration, it should be 
filed with this Court directly and not with the 
State Board. It argues the prime responsibility 
for formulating a plan belongs to the Local 
Board, that since the rules of the State Board 
contemplate voluntary submission of these plans, 


the effect of the present litigation is to hold” 


the Local Board answerable to this Court; and 
that otherwise the State Board would be placed 
in a difficult and unsatisfactory position re- 
sulting in harm both to it and the entire school 
system. The State Board would thus be content 
to submit its views to this Court when requested 


to do so. However, while the Board may re- 
quire the local boards to cope with local prob- 
lems in the first instance, it should not remove 
itself directly from the scene because a litigant 
has sought the judicial arm to secure his rights. 
At this point in time, I see no reason for not 
following the usual practice set out by the State 
Board itself in its published rules and regula- 
tions. 

Summary judgment is granted and an order 
should be submitted directing the Board of 
Trustees of the Clayton School District No. 119 
to submit a plan for the integration of the public 
school to the State Board of Education, in ac- 
cordance with their existing rules and regula- 
tions. Such plan by the Local Board shall be 
submitted to the State Board within a period 
of 30 days. Within 60 days, the State Board of 
Education shall submit its plan to the Court 
for further instructions. 
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Margarette GARNETT et al. v. Carlos OAKLEY et al. 
United States District Court, Western District, Kentucky, January 23, 1957, Civ. No. 721. 


SUMMARY: Following the filing of an action seeking the desegregation of high schools in 
Union County, Kentucky, in federal district court, the court directed the county board of edu- 
cation to present a plan for the removal of racial discrimination in the high schools. On 
January 23, 1957, the board of education filed with the court a plan calling for desegregation 
of the high schools on a gradual basis over a period of three years, to begin in September, 


1957. The plan filed by the board follows: 


Come the defendants herein, and, pursuant 
to the instructions of this Court on December 
12, 1956, report to the Court that plans have 
been formulated by the defendants comprising 
the Board of Education of Union County, Ken- 
tucky to desegregate the public high schools 
within the Union County School System, and 
that the following plan was adopted by the 
Board at its meeting on January 22, 1957: 


“PLAN OF DESEGREGATION 
In order to accomplish the desegregation of 
the public high schools in the Union County 


School System and to obviate local school prob- 
lems in a systematic and orderly manner, the 
following plan of desegregation is hereby 
adopted: 

In the school year beginning in September, 
1957, all schools shall accept students eligible 
for the 9th grade on a racially non-discrimina- 
tory basis. 

In the school year beginning in September, 
1958, all schools shall accept students eligible 
for the 9th and 10th grades on a racially non- 
discriminatory basis. 

In the school year beginning in September, 
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1959, all schools shall accept students eligible 
for the 9th, 10th, 11th and 12th grades on a 
racially non-discriminatory basis.” 

WHEREFORE, the defendants pray that the 
foregoing plan for desegregation as adopted by 
the Union County Board of Education be ap- 
proved and that the plaintiffs’ complaint herein 
be dismissed. 


E. R. MORTON, 
Morganfield, Kentucky, 


WILL TOM WATHEN, 
Morganfield, Kentucky, 


Attorneys for Union County 
Board of Education. 
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James Henry GORDON et al. v. Wilbur H. COLLINS et al. 
United States District Court, Western District, Kentucky, January 15, 1957, Civ. No. 720. 


SUMMARY: Following the filing of an action in federal district court seeking the desegrega- 
tion of schools in Webster County, Kentucky, the court directed the county board of edu- 
cation to present a plan for the abolition of racial segregation in the schools. On January 
15, 1957, the board filed with the court a plan providing for the elimination of racial segre- 
gation in all grades in September, 1957. The text of that plan follows: 


Come the defendants herein and pursuant to 
order of this Court made and entered herein on 
December 12, 1956, answer and report to the 
Court that the following plan of integration has 
been adopted by the Defendant Board to inte- 
grate all of the schools under its jurisdiction to 
a racially non-discriminatory school system and 
said report states: 


I 


On January 7, 1957, at a regular meeting of 
the Webster County Board of Education, the 
following plan of integration for the Webster 
County Schools was unanimously adopted: 


PLAN OF INTEGRATION 


1. The Webster County Board of Education 
of Webster County, Kentucky, pursuant to the 
decision of the Supreme Court of the United 
States in Brown v. Board of Education (349 


U.S. 294) and implementing decision, and pur- 
suant to order of the United States District 
Court for the Western District of Kentucky, 
entered December 12, 1956, adopt the following 
plan of integrating all of the schools under its 
jurisdiction. 

2. Beginning with the school term commenc- 
ing in September, 1957, the Webster County 
Board of Education will open all of its schools 
to all students, regardless of color or race, on a 
voluntary basis. 


WHEREFORE, these defendants pray that 
the plan of integration for the Defendant Board 
as adopted and set out above be approved and 
that upon such approval the complaint herein 
be dismissed. 

This January 15, 1957. 

Withers, Lisman & Withers 
Attorney for Defendant 
Dixon, Kentucky 
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Curtis MITCHELL et al. v. Sam B. POLLOCK et al. 
United States District Court, Western District, Kentucky, February 8, 1957, Civ. No. 708. 


SUMMARY: Suit was brought in federal district court seeking an injunction to require the 
admission of Negroes to public schools in Hopkins County, Kentucky, on a racially non- 
discriminatory basis. The Board of Education of the county had adopted a plan of voluntary 
integration of the schools which would have begun with the first grade and integrated one 
grade each year, with full racial integration to be completed in twelve years (see 1 Race Rel. 
L. Rep. 966). On being presented with this plan, the district court declined to issue a perma- 
nent injunction but held that the plan adopted could not be considered to meet the require- 
ments of “all deliberate speed.”” The court continud the case until the February, 1957, term 
to allow the board time to reconsider the plan and “present a plan that will comply with 
the law of the United States.” 1 Race Rel. L. Rep. 1038. On January 25, 1957, the school 
officials submitted an amended plan to the court," providing for the completion of integra- 
tion over a period of four years. At a hearing on this plan the court, BROOKS, District 
Judge, disapproved the submitted plan and directed that integration of the schools be com- 
pleted by the beginning of the September, 1957, school term. The proceedings in open court 


on the amended plan follows: 


PROCEEDINGS 


CAPTIONED CASE WAS CALLED FOR 
HEARING BY THE COURT AT 9:00 A.M. 
ON FRIDAY, FEBRUARY 8, 1957, AND THE 
FOLLOWING PROCEEDINGS WERE HAD: 

= = = 

By the Court: We'll call the case of Curtis 
Mitchell, et al. v. Sam B. Pollock, et al. How do 
the parties announce? 

Mr. Gordon: Your Honor, we have, as you 
know, filed an amended modified plan of the 
Hopkins County Board of Education. We stand 
ready today. We have no further proof to offer. 
The case has been heard on its merits, and we 
submit the issue for the Court’s judgment. 

By the Court: It’s my understanding then 
that the defendants do not desire to present any 
further proof than has heretofore been given? 

Mr. Gordon: That’s correct, Your Honor. 

By the Court: : As to the plaintiff in this case? 


a. That plan, as submitted to the court, provides: 

“Comes now the Defendants, as heretofore 
ordered by the Court herein, and file this their 
modified plan for the integration of the races in 
the public school under the jurisdiction of the 
Defendants. 

“With due study, regard and consideration being 
given to existing problems, including those ad- 
ministrative, instructive and social in nature as well 
as physical school plant and problems of transporta- 
tion, the Defendants, Hopkins County Board of 
Education, reluctantly modify their twelve-year 
plan as heretofore presented but cannot, in good 
faith or with due regard for the general welfare, 
present to this Honorable Court any plan to achieve 


Mr. Crumlin: If Your Honor please, I think 
that so far as the plaintiffs are concerned we 
would ask the Court whether or not at this time 
it would be deemed fitting or proper that we 
have the plaintiffs leave granted in order to file 
an amended complaint—amended answer sub- 
stituting any officer of the Board that has been 
recently elected, if there be any, for those that 
may have served out their— 

By the Court: (Interrupting) As I under- 
stand, there is already an order in this case 
which provides for the substitution of the super- 
intendent— 

Mr. Gordon: (Interrupting) Yes, sir. 

By the Court: (Continuing )—should he be 

succeeded? 

Mr. Gordon: Yes, sir. 

By the Court: That is, the one which was 
served with process that his successor become 
a party without objection. I—if the defendants 
are not raising any question about the parties 


with more deliberate speed the integration of the 
races within its school system, other than the fol- 
lowing: 

In September, 1957 the voluntary integra- 
tion in all grades through the fo grade. 

In September, 1958 the voluntary integra- 
tion of all grades through the sixth grade. 

In September, 1959 the voluntary integra- 
tion of all grades through the eighth grade. 

In September, 1960 the voluntary integra- 
tion of all grades through the twelfth grade. 
“Respectfully submitted, this the 25th day of 

January, 1957.” 
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to this action, why I presume we can just 
stipulate— 

Mr. Gordon: (Interrupting) Yes, sir. We 
stipulate all of the members of the Board are 
before the court and the superintendent. 

By the Court: All right. 

Mr. Crumlin: All right. Then, with that, 
Judge, I would like to get Your Honor’s ruling 
and interpretation on these stipulated facts as 
to whether or not our request for admission in 
this case, or restatement of facts, are considered 
as evidence at this time to the point that we will 
not have to prove what is in the statement? 

By the Court: Well, it will be introduced in 
evidence and considered as part of the record. 

Mr. Crumlin: Then in that event we see 
this matter now, the plan submitted by the de- 
fendants state that it will take them an additional 
four years, which would mean that they will 
have five years in order to desegregate the 
schools. 

We are of the opinion however that it does 
not take that long and that’s unreasonable and 
is not proceeding with deliberate speed. 

Feeling—taking that position, we feel that the 
burden is on the defendants to show they need 
that time, if they have any evidence to show, 
other than just a bare statement. 

We feel that we must comply with the de- 
cision of Brown v. The Board of Education at 
the earliest practical date, and if no evidence is 
presented to show—to the Court to the contrary, 
then we are respectfully requesting the Court 
for the relief sought in the complaint. 

Mr. Gordon: Well, as I understand it, all 
of the proof, depositions, stipulations and entire 
previous record are part of the record for the 
determination of the validity of the modified 
plan, and defendants are willing to stand upon 
that as now constituted. 

By the Court: Well, I think that is the un- 
derstanding. 

Mr. Gordon: Yes, sir. 

By the Court: And the depositions filed in 
the record are introduced in evidence and made 
a part of it. 

Mr. Gordon: Yes, sir. 

Mr. Crumlin: Now, Judge, do I understand 
the Court then that from the point of this plan, 
the plan that was submitted, is it to be coupled 
up with the evidence in all, or do we decide on 
what value this plan has in this business of de- 
segregation of the schools? 

I take the position of course that the Court 


has made certain rulings with reference to that 
and had considered it although it hadn't an- 
nounced anything other than to say that the 
evidence we gave before, which was in support 
of a 12-year plan, was unreasonable and was not 
proceeding with deliberate speed. And we felt 
that we were not at this time going back over 
that part and going beyond what is submitted 
in the plan here today. 

It’s my understanding that what we're here 
now to decide on is whether or not this plan is 
proceeding with deliberate speed. 

By the Court: That's the issue. 

Mr. Crumlin: Yes, sir. 

By the Court: And the defendants say that 
they do not desire to introduce additional testi- 
mony and as far as their case is concerned it is 
submitted on the record. 

Now, if the plaintiffs desire to submit ad- 
ditional proof, that’s what we're here for also. 

Mr. Crumlin: No, sir; the plaintiffs have no 
additional proof to offer, taking the position of 
course that it is not up to the plaintiffs to prove 
that additional time is needed. 

By the Court: Well, do either party—does 
either party desire to be heard further? 

Mr. Gordon: No, sir. 

By the Court: Of course, I did not know 
at the time that this case was called whether 
additional proof would be presented or not. 

The Court however is familiar with the record 
and has considered it and has of course con- 
sidered the modified plan that has been sub- 
mitted by the defendants. 

At the hearing of this case on the merits an 
oral opinion was rendered from the bench which 
certainly clearly indicated that a 12-year plan 
was not a compliance with the law. There is 
no question remaining after the decision in 
Brown v. United States that racial discrimina- 
tion in public education is unconstitutional and 
that segregation of schools is violative of the 
14th Amendment in that it deprives qualified 
negro children of the equal protection of the 
laws, and as stated in Brown v. United States to 
separate them from others of similar age and 
qualifications solely because of their race gen- 
erates a feeling of inferiority as to their status 
in the community that may affect their hearts 
and minds in a way unlikely ever to be undone. 

In that opinion it was provided that to imple- 
ment the transition from segregated schools to 
nonsegregated schools that certain rules were 
to be followed, and the Court recognized that 
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various local problems would arise and felt that 
the district courts would be in a position to ap- 
praise those problems better than perhaps could 
be done by the appellate courts. 

The United States Supreme Court in its 
opinion, as I mentioned, lay down certain rules. 
It placed on the school authorities the primary 
responsibility for solving these problems and 
charged them with the duty to make a prompt 
and reasonable start to eliminate racial discrimi- 
nation in the school system, and defendants in 
this case in compliance with that direction have 
heretofore filed a plan and it has now been 
modified. It does call for eventual complete 


integration of the schools, however this would ~ 


not be effected until September, 1960. 


[First Four Grades] 


The integration plan as modified contemplates 
the integration of the first four grades beginning 
with September of this school term in 1957, then 
all grades through the sixth grade would be 
integrated by September, 1958, all grades 
through the eighth grade would be integrated 
by 1959, all grades through the 12th would be 
integrated by 1960. 

Mr. Crumlin has mentioned the burden rests 
upon the defendants at this period of time as 
required to comply with the law, and then it’s 
the duty of the Court to determine if defendant 
has met this burden of proof. And in making 
that determination, the Court, under teachings 
of Brown v. United States, is directed to consider 
the problems relating to administration, to the 
physical conditions of the schools, such problems 
as may exist in the transportation system and 
teaching personnel and other relevant problems 
that may arise. This Court is required to judge 
whether or not this plan as presently modified 
is adequate to effectuate a transition to a racially 
nondiscriminatory school system and whether it 
provides that the requirement of all deliberate 
speed is satisfied. 

Of course we are admonished that the law 
cannot yield because of anyone’s disagreement 
with it. There is a very late case handed down 
by the Sixth Circuit Court of Appeals. Maybe 
all of the attorneys have not had an opportunity 
to consider it, because it has not as yet appeared 
in the advance sheets of the federal decisions. 
It was decided on January 14th of 1957, and in 
this—the style is Ruth Booker, et al v. State of 
Tennessee Board of Education. In this case 
the integration of Memphis State College was 


the issue and the lower court determined that 
the plan of integration which provided for a 
five-year period of transition was adequate. 

The lower court found that Memphis State 
College did not have the physical facilities to 
accommodate the influx of students that could 
reasonably be contemplated. It further found 
that it did not have the finances to properly take 
care of an influx of new students. It further 
found that the collegiate standings in the college 
associations would be placed in jeopardy. It 
found that the plan submitted was submitted 
in good faith and with no intention or effort on 
the part of the Board to evade or circumvent 
the decision of the Supreme Court. 

With those findings by the lower court, the 
circuit court of appeals reversed that case and 
in so doing they said this, “That although the 
record shows that the physical facilities in 
Memphis State College would be inadequate 
if the student body in the undergraduate school 
were radically increased, this circumstance is 
not a valid defense to the action filed. The Board 
is authorized to establish a limit to the number 
of admissions, but the Board is not authorized 
to establish limitations based upon race and 
color.” 


[Memphis State Case] 


They held that the plan which had been 
adopted postponed the plaintiffs for five years 
in their admission and held that the fact that 
during that period that white students would be 
admitted regardless of the date of their applica- 
tion for admission was a form of discrimination. 

It is true that this decision is by a divided 
court, Judge Miller dissenting. 

But this Court is bound and guided by the 
law of the sixth circuit. I think that’s perhaps 
the strongest case on this very important prob- 
lem that’s facing school administrators all over 
the country. It is however certainly the law of 
this circuit, and we are bound by what it says. 

In the early opinion that I rendered in this 
case orally from the bench in September I held 
that as a fact from the record and from the evi- 
dence that had been introduced here that the 
physical relocation of that portion of the negro 
student body desiring admission to the all-white 
schools could be accomplished without too much 
difficulty, still recognizing that problems will 
exist and do exist, and that probably the primary 
reason advanced by the defendants in delaying 
the time of compliance with the law that re- 
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quires complete integration of schools was a 
social problem, a problem that exists in the 
community. 


[Radical Change] 


It is a radical change; it’s something that has 
not been experienced during the existence of the 
county or the school system there, and as in 
every change there are some of course that op- 
pose it and view it with alarm. But it has been 
definitely held by the federal courts that com- 
munity psychological unreadiness for racial in- 
tegration is no basis to continue noncompliance 
with the constitutional law of the United States. 

Under the circumstances therefore of this case 
and on the basis of the record and of the briefs 
of the parties, complete integration of the 
schools of the defendants must become effective 
as of the beginning of the next school term in 
September of 1957. 

Counsel will prepare proper orders and sub- 
mit them on notice. 

Mr. Gordon: May I request of the Court 
two matters in the order? One is, will the case 
be retained upon the docket for control by the 
Court? 

By the Court: Yes, it will be. 

Mr. Gordon: And the second is, can the 
integration be a voluntary integration? 

By the Court: Yes. There is no compulsion 
in the integration of the schools. We are not 
forcing negro children to attend white schools, 
and we are not forcing white children to attend 
negro schools. It’s a permissive order. The ad- 
ministration rests of course with the school 
board and those charged with it. The only pro- 


hibition is that no negro children, because of 
their race, may be prohibited from attending 
any schools. It must be nondiscriminatory. 

Mr. Gordon: Thank you. 

Mr. Crumlin: If Your Honor please, I will 
offer, or tender, a judgment which I would like 
to have the Court’s opinion on as to whether or 
not it complies with what the Court has said. 

By the Court: Well, I prefer that you sub- 
mit it to counsel. And there is no great hurry 
about this. We know what the judgment is 
going to provide, and there is no need that a 
final judgment be entered today. 

I will ask however that it be submitted to 
the Court within ten days. 

Mr. Crumlin: If Your Honor please, my 
only reason—or basis reason for offering it at 
this point is that it is our conception that the 
words “voluntary integration” should not be in- 
cluded in the order, as such. We don’t find them 
in any of the other court orders. 

By the Court: Well, I will consider the 
judgment, Mr. Crumlin, when it’s submitted 
to me, and I will see that it complies with the 
law. If you desire to submit any memorandum 
with it if the parties cannot agree upon the 
form of the order, I will of course consider 
memorandums. 

Mr. Crumlin: Thank you, sir. 

By the Court: Is there anything further in 
this case, gentlemen? 

Mr. Gordon: No; not at this time, Your 
Honor. 

Mr. Crumlin: No, sir. 

= = aod 
(WHEREUPON, AT THIS POINT THE HEAR- 
ING WAS TERMINATED) 
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ORLEANS PARISH SCHOOL BOARD v. Earl Benjamin BUSH et al. 
United States Court of Appeals, Fifth Circuit, March 1, 1957, No. 16190. 


SUMMARY: Negro school children in Orleans Parish, Louisiana, brought a class action in 
federal district court seeking injunctive and declaratory relief as to their right to admission 
to public schools without regard to race or color. A_ three-judge district court which first 
heard the case determined that Louisiana constitutional and statutory provisions requiring 
or permitting racial segregation in public educational facilities were unconstitutional. 138 
F.Supp. 336, 1 Race Rel. L. Rep. 305 (D.C. E.D. La. 1956). The single-judge district court 
which then heard the case held that the suit was not a suit against the state, that there was 
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a justiciable controversy, and that the plaintiffs had effectively exhausted all valid administra- 
tive remedies available to them. That court issued an injunction requiring the desegregation 
of the schools “with all deliberate speed.” 138 F.Supp. 337, 1 Race Rel. L. Rep. 306 (D.C. 
E.D. La. 1956). On appeal the Court of Appeals, Fifth Circuit, affirmed. The court held 
that, as relief was claimed against allegedly invalid action of officials, the suit was not one 
against the state; that the Louisiana constitutional provisions and statutes could not be held 
valid as a proper exercise of the state police powers since such powers could not be used as 
a means of depriving the plaintiffs of constitutional rights; and that the plaintiffs would not 
be required to exhaust administrative remedies which could not, on their face, result in 


the relief requested. 


Before RIVES, TUTTLE and BROWN, Circuit Judges. 


TUTTLE, Circuit Judge. 


This is an appeal in an action on behalf of 
certain New Orleans Negro school children 
from a judgment of the District Court for the 
Eastern District of Louisiana enjoining appellant 
“from requiring and permitting segregation of 
the races in any school under their supervision, 
from and after such time as may be necessary 
to make arrangements for admission of children 
to such schools on a racially non-discriminatory 
basis with all deliberate speed as required by 
the decision of the Supreme Court in Brown, 
et al. v. Board of Education of Topeka, et al. 349 
U.S. 294.” 

The principal grounds of appellant’s attack 
on the validity of this order are: (1) This was 
a suit against the State of Louisiana and is pro- 
hibited by the XI Amendment to the Consti- 
tution; (2) The complaint failed to state a claim 
on which relief could be granted; (3) The court 
erred in holding that the provisions of Art. XII, 
§ 1 of the Louisiana Constitution requiring 
separate schools for white and colored children 
and that all of Louisiana Act 555 and Section 1 
of 556 of 1954 requiring segregation and assign- 
ment of pupils respectively in public schools 
were invalid; (4) The proof on behalf of plain- 
tiffs and countershowing by defendant did not 
warrant the issuance of a temporary injunction. 
These points as well as subsidiary questions will 
be discussed after a brief statement of the fact- 
ual background. 


[Background of Case] 


On November 12, 1951, appellees petitioned 
the School Board “to end at once the practice 
and custom of discriminating against Negro 
students solely on account of their race and 
color and admit these Negro children and all 
others similarly situated to the public schools 


of Orleans Parish which have heretofore and 


are now restricted to the enrollment of white 
children.” This petition was denied by official 
action of the Board on November 26, 1951.1 On 
February 19, 1952, an appeal was taken to 
the State Board of Education; no reply having 
been received, appellees again, on August 14th, 
requested action on their petition; on August 
27th a reply was received over the signature of 
the Secretary of the State Board, which while 
not categorically denying the petition stated: 
“The Board feels that many of the items in- 
cluded are wholly within the jurisdiction of 
the Board.” On September 5, 1952, the original 
complaint in this action was filed. It alleged 
great disparities between the physical plant and 
the content of the curricula of Negro and white 
schools, and also alleged discrimination be- 
cause of segregation per se. It alleged that the 
Board was pursuing a policy and custom of 
maintaining separate schools for white and 
Negro children under the provisions of Art. 
XII, Sec. 1 of the Louisiana Constitution. It 
sought a declaratory judgment on the questions, 
among others, (a) “whether the policy, custom, 
practice and usage of defendants . . . in denying 
on account of race or color to infant plaintiffs 
and others similarly situated . . . educational 
opportunities, advantages and facilities . . . 
equal to the educational opportunities, advan- 
tages and facilities afforded and available to 
white children . . . is unconstitutional and void 
as being a denial of the equal protection of 
the laws guaranteed under the Fourteenth 


1. This action was taken several years before the 
adoption of the pupil assignment law with its pro- 
visions for administrative relief, which will be 
discussed later. : : 

2. The petition had pointed out many alleged inequali- 
ties between the facilities in the white and Negro 

schools, In any event this is either a rejection of 

the request or a statement that the Parish Board 
had final jurisdiction. 
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Amendment to the Constitution of the United 
States;” (b) “whether Article XII Sec. 1 of the 
Constitution of 1921 of the State of Louisiana 
which prohibits infant plaintiffs from attending 
the only public schools of Orleans Parish where 
educational opportunities, advantages and fa- 
cilities equal to those afforded all other qualified 
pupils . . . are available and force them to at- 
tend secondary schools in Orleans Parish solely 
because of race and color is unconstitutional and 
void as a violation of the Fourteenth Amend- 
ment of the Constitution of the United States.” 
It also prayed a judgment declaring that the 
separate schools provision of Article XII Sec. 
1 of the Louisiana Constitution is a denial of 
the equal protection clause of the Fourteenth 
Amendment and is therefore unconstitutional 
and void, and for a permanent injunction en- 
joining defendant Board from following such 
provision as being in contravention of rights 
guaranteed under the United States Consti- 
tution. 

By stipulation proceedings on this complaint 
were suspended on account of the pendency 
of the School Segregation cases* in the Supreme 
Court of the United States. 


[Louisiana Legislation] 


After the first opinion in the Brown case the 
State Legislature of Louisiana proposed and 
the people adopted an amendment to Art. XII 
Sec. 1 of the State Constitution which had al- 
ready provided, in effect, that all public ele- 
mentary and secondary schools should be 
operated separately for white and colored chil- 
dren by adding that “This provision is made in 
the exercise of the state police power to promote 
and protect public health, morals, better educa- 
tion and the peace and good order in the State, 
and not because of race. The Legislature shall 
enact laws to enforce the state police power 
in this regard.” The Legislature then promptly 
enacted Acts 1954, No. 555 and 556. Section 1 
of 555 merely repeated the constitutional re- 
quirement of separate schools. Section 2, 3 and 
4 provide for penalties to be imposed on local 
boards and an individual failing to observe the 
requirements as to separate schools in Section 1. 
Section 5 is a separability clause.* Act 556, 


8. Brown v. Board of Education of Topeka, Kans., 347 
U.S. 488 and related cases. 
4. Act 555 in full is as follows: 
“Separate operation required 
“All public elementary and secondary schools in 


adopted at the same time, is the pupil assign- 
ment statute. It provides for assignment of 
each pupil each year by the parish superin- 
tendent to a particular school, and, without pro- 
viding any standards other than those of Act 
555 for separation of the races, provides for an 
appeal to the local board and then to the State 
Board and thereafter to the state district court.5 


the state of Louisiana shall be operated separately 
for white and colored children. This provision is 
made in the exercise of the State police power to 
promote and protect public health, morals, better 
education and the peace and good order in the 
state and not because of race. Acts 1954, No. 555, 
Section 1. “Non-recognition of schools violating 
Sub-part 

“The State Board of Education shall not approve 
any public schools which may violate the provisions 
of this Sub-part nor shall any of the state colleges 
or university recognize any certificate of graduation 
from such public school which may violate the pro- 
visions of this Sub-part as entitling the holder 
thereof to admission. Acts 1954, No. 555, Section 2. 
“Schools violating Sub-part to be deprived of sup- 
plies and funds 

“No free school books or other school supplies 
shall be furnished, nor shall any state funds for the 
operation of school lunch programs, or any other 
school funds be furnished or given to any public 
elementary or secondary school which may violate 
the provisions of this Sub-part as above. Acts 1954, 
No, 555, Section 8. 
“Penalty for violations 

“Any person, firm or corporation violating any 
of the provisions of this Sub-part shall be deemed 
guilty of a misdemeanor and upon conviction there- 
for by a court of competent jurisdiction for each 
such violation shall be fined not less than five 
hundred dollars nor more than one thousand dollars, 
or sentenced to imprisonment in the parish jail 
not less than ninety days nor more than six months, 
or both, fined and imprisoned as above, at the dis- 
cretion of the court. Acts 1954, No. 555, Section 4. 

“In case any part of this Act shall be held to be 
unconstitutional, this shall not have the effect of 
invalidating any part of it that is constitutional, and 
the part or parts not affected by such ruling shall 
continue in full force and effect. This Act shall 
be liberally construed to protect and preserve the 
State Police Power as provided in this Act.” Acts of 
1954, No, 555, Section 5. 

5. Act 556, Sec. 1, in full is as follows: 
“ASSIGNMENT OF CHILDREN TO PAR- 
TICULAR SCHOOLS BY PARISH SUPERIN- 
TENDENT; HEARINGS; REVIEW BOARD; 
APPEAL 

“Each parish superintendent of schools, through- 
out this state, shall, each year, determine the par- 
ticular public school within each parish to be 
attended by each school child applying for admis- 
sion to public schools. No school child shall be 
entitled to be enrolled or to enter into a public 
school until he has been assigned thereto in ac- 
cordance with the provisions of this Section. In the 
event of dissatisfaction with the school assignment 
made by the superintendent, the parents or next of 
kin to the child affected, within ten days from the 
date of assignment may apply to the school super- 
intendent for a hearing to have said child assigned 
to some other public school in the parish, in which 
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Following the enactment of these laws, ap- 
pellees petitioned the school board to take im- 
mediate steps to reorganize the schools under 
its jurisdiction on a nondiscriminatory basis. No 
reply was made to this or to a subsequent pe- 
tition, but the board engaged counsel to “de- 
fend, as special attorney for the Board, both in 
the trial court and in the Courts of Appeal” the 
action then pending.* Soon thereafter appellees 
filed a first amended complaint setting up the 
provisions of the amended constitution and the 


case the superintendent shall grant a hearing, and 
within thirty days after the conclusion of said hear- 


ing, the superintendent shall hand down a decision - 


in writing either sustaining his school assignment 
in question or changing the same. The action of 
the parish superintendent shall be reviewable by 
the parish school board upon application of any 
person paying ad valorem taxes for the support and 
maintenance of the public schools or on the applica- 
tion of any other party in interest. Any such appli- 
cation for review shall be filed with the parish pe ae 
board within thirty days from the day the action 
complained of was taken and within sixty days 
thereafter, said parish school board shall hold a 
hearing at which evidence shall be taken down and 
transcribed, the cost thereof to be paid for by the 
party making said application prior to submission of 
the matter to the school board. The school board 
shall have the right to require applicant to furnish 
bond for costs within a reasonable sum, properly 
secured, prior to the holding of said hearing. The 
parish school board shall consider the evidence so 
adduced and as soon as practicable render its de- 
cision in writing. Any person, having applied for 
and secured a hearing by the parish school board 
who feels aggrieved by the ruling of said board 
shall have the right to apply to the district court of 
the domicile of the said board and the right to ap- 
peal from the judgment of the district court to the 
appropriate court of appeal, provided, however, that 
such right to apply to the district court shall not 
exist until said party shall have complied with the 
provisions hereof, and shall have exhausted the 
administrative remedies provided for herein. 

“Each school board throughout the state shall 
have authority to adopt rules and regulations govern- 
ing the hearing and appeals provided for herein. 

“Wherever reference is made to parish superin- 
tendent of schools or school boards the same shall 
applv to those in the cities of Monroe, Bogalusa 
and Lake Charles. Added Acts 1954, No. 556, §1.” 

6. The resolution stated it to be the policy of the board 
to maintain its policy of segregation by the language 
in the following “Whereas” clauses: 

“WHEREAS a class action has been instituted in 
the United States District Court for the Eastern 
District of Louisiana by Earl Benjamin Bush and 
others against the Orleans Parish School Board and 
its superintendent demanding a preliminary and 
ultimately a permanent injunction against the seg- 
regation of the races in the public schools of New 
Orleans; 

“WHEREAS it is not only to the manifest interest 
of this Board and in accord with its expressed 
policy, but also in furtherance of the public wel- 
fare of this community that this suit and any others 
that might be instituted with the same objective be 
vigorously, aggressively, and capably defended;” 


newly enacted statutes, a prayer for declaratory 
relief holding them invalid and renewing their 
prayer for preliminary and permanent injunction 
against the enforcement by the board of the 
provisions of the new laws. 

The defendant board filed its motion to dis- 
miss and the state of Louisiana prayed the right 
to intervene solely for the purpose of filing a 
motion to dismiss the suit as being one against 
the State. No order appears to have been 
entered allowing this intervention and the State 
is not appearing as a party on this appeal, al- 
though a brief has been tendered on behalf of 
the State as amicus curiae. Its petition for leave 
to file hereby granted and its brief has been 
considered by the Court. 


NATURE OF THE SUIT 


We consider first whether there is any merit 
in appellant’s contention that this is in fact a 
suit brought by citizens of the State of Louisiana 
against the State. Of course such a suit is pro- 
hibited by the principle of sovereign immunity 
and by analogy to the Eleventh Amendment to 
the Constitution of the United States. Hams v. 
Louisiana, 134 U.S. 1. 


It would seem hardly worth our considering 
this contention in light of the fact that all of the 
School Segregation Cases were actions of the 
same type as the one before us (suits against 
a state official or board operating under State 
authority ) were it not for the fact that both the 
appellant and the Attorney General of the State 
urge it so strongly upon us. The burden of 
their argument is that this is a suit to compel 
state action, which under a long line of cases, 
including Great Northern Life Insurance Com- 
pany v. Reed, 322 U.S. 47, and Ford Motor 
Company v. Treasury Department, 323 US. 
459, falls within the prohibition whether nomi- 
nally against the State or against state officials. 
But this suit does not seek to compel state 
action. It seeks to prevent action by state 
officials which they are taking because of the 
requirements of a state constitution and laws 
challenged by the plaintiffs as being in violation 
of their rights under the Federal Constitution. 
If in fact the laws under which the board here 
purports to act are invalid, then the board is 
acting without authority from the State and the 
State is in nowise involved. That a federal 
court can entertain a suit where such a situation 
is alleged has long been recognized. In Ex parte 
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Young, 209 U.S. 123, the Supreme Court said 
in such a case as this: 


“, . . It is contended that the complainants 
do not complain and they care nothing 
about any action which Mr. Young might 
take or bring as an ordinary individual, 
but that he was complained of as an of- 
ficer, to whose discretion is confided the 
use of the name of the State of Minnesota 
so far as litigation is concerned, and that 
when or how he shall use it is a matter 
resting in his discretion and cannot be 
controlled by any court. 

“The answer to all this is the same as made 
in every case where an official claims to 
be acting under the authority of the State. 
The act to be enforced is alleged to be un- 
constitutional, and if it be so, the use of 
the name of the State to enforce an uncon- 
stitutional act to the injury of complainants 
is a proceeding without the authority of and 
one which does not affect the State in its 
sovereign or governmental capacity. It is 
simply an illegal act upon the part of a 
State official in attempting by the use of the 
name of the State to enforce a legislative 
enactment which is void because unconsti- 
tutional. If the act which the state Attorney 
General seeks to enforce be a violation of 
the Federal Constitution, the officer in pro- 
ceeding under such enactment comes into 
conflict with the superior authority of that 
Constitution, and he is in that case stripped 
of his official or representative character 
and is subjected in his person to the conse- 
quences of his individual conduct. The 
State has no power to impart to him any 
immunity from responsibility to the su- 
preme authority of the United States.” 


Central of Georgia Railroad v. Redwine, 342 
U.S. 299, relied on by the trial court, is the most 
recent pronouncement of the Supreme Court to 
the same effect. See also School Board of the 
City of Charlottesville v. Allen (4 Cir.),.... 
F.2d. ... (dec. Dec. 31, 1956), where the Court 
of Appeals for the Fourth Circuit held a suit 
such as this not to be one against the State of 
Virginia. 

There is no merit in the claim of appellant 
that the court was without jurisdiction to try 
this case as being a suit against the state. The 
substance of this suit is that the school board 
is unconstitutionally forcing them to attend 


schools that are segregated according to race 
and their prayer is that the board be enjoined 
from continuing to do so. If plaintiffs are right 
in their contention, then they can obtain com- 
plete relief from this defendant, because any 
sanctions compelling it to continue its illegal 
conduct falls when the Court determines that 
such sanctions are illegal. 


EXHAUSTION OF ADMINISTRATIVE 
REMEDIES 


The second ground of appellant’s motion to 
dismiss was its contention that the complaint 
fails to state a claim on which relief can be 
granted. The first basis for this attack is that, 
assuming all the allegations as to unconsti- 
tutional acts by the defendant to be true, the 
plaintiffs have not pursued their administrative 
remedies for relief before filing of their suit. 
In asserting this contention appellant seems to 
overlook completely the fact that when this 
suit was filed there was no pupil assignment 
law on the statute books. So far as has been 
called to our attention the plaintiffs did all they 
were required to do administratively in 1951 to 
seek relief from the condition of which they 
were complaining, i.e. inequality and discrimi- 
nation between the facilities of white and 
colored schools and the discrimination resulting 
per se from the operation of a segregated school 
system. They applied to the defendant for re- 
lief and appealed its adverse decision to the 
state board which remanded them to the local 
board. Where else they could go administra- 
tively is nowhere suggested by appellant, which 
argues the entire matter as though there had 
then been a pupil assignment statute on the 
books. 

But assuming that the trial court and we 
should view this question in the light of con- 
ditions after the passage of the 1954 acts, which, 
however, we do not decide, there is still no 
merit in appellant’s argument. Appellees were 
not seeking specific assignment to particular 
schools. They, as Negro students, were seeking 
an end to a local school board rule that re- 
quired segregation of all Negro students from 
all white students. As patrons of the Orleans 
Parish school system they are undoubtedly en- 
titled to have the district court pass on their 
right to seek relief. Jackson v. Rawdon (5 Cir.), 
235 F.2d 98, cert. den., 352 U.S. 925, and see 
School Board of the City of Charlottesville v. 
Allen, supra. 
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Moreover, so long as assignments could be 
made under the Louisiana constitution and 
statutes only on a basis of separate schools for 
white and colored children, to remit each of 
these minor plaintiffs and thousands of others 
similarly situated to thousands of administra- 
tive hearings before the board for relief that 
they contend the Supreme Court has held them 
entitled to, would, as the trial judge said, “be 
a vain and useless gesture, unworthy of a court 
of equity, . . . a travesty in which this court 
will not participate.” See Adkins v. Newport 
News School Board, (D.C.E.D.Va.), decided 
1/11/57, 25 L.W. 2817. 


PROOF OF ACTUAL OR IMMEDIATE 
IRREPARABLE INJURY 


A further basis for appellant’s claim that the 
suit should be dismissed was that there was no 
showing of actual or immediate irreparable 
injury. It may well be argued to the contrary 
that, assuming that plaintiffs are being denied 
their constitutional right to equality with mem- 
bers of the white race in their educational op- 
portunities, every day that passes counts as an 
irremediable loss to the school child thus dis- 
criminated against. The simplest answer to 
this contention, however, is in the limited action 
of the court, which was well within what was 
prayed for by appellees. It declared the rights 
of the parties as they prayed and restrained the 
board from “requiring and permitting segrega- 
tion of the races in any school under their su- 
pervision, from and after such time as may be 
necessary to make arrangements for admission 
of children to such schools on a racially non- 
discriminatory basis with all deliberate speed 
as required by the decision of the Supreme 
Court in Brown v. Board of Education of 
Topeka, supra.” 

Such an order, while in the form of a pre- 
liminary injunction, contained no immediately 
compulsive features so far as relieving the plain- 
tiffs of day by day injury was concerned. Inas- 
much as they do not complain of the failure 
of the court to afford them immediate relief 
it seems to us that there is little ground for the 
board to do so on this particular ground. 


CONSTITUTIONALITY OF LOUISIANA 
CONSTITUTION AND LAWS 


We have heretofore dealt with contentions 
advanced by appellant which it says entitle it 


to a dismissal of the action whether or not the 
plaintiffs are being denied their constitutional 
rights. We now come to the question whether 
under the statutes of Louisiana enacted pursuant 
to the amendment to that State’s constitution 
the legal position of the parties here differs from 
that which the litigants occupied in the School 
Segregation case, supra. Obviously if nothing 
new or different has been added the plaintiffs 
are entitled to a declaratory judgment declaring 
their right “to have the school board, acting 
promptly, and completely uninfluenced by 
private and public opinion as to the desirability 
of desegregation in the community, proceed 


- with deliberate speed consistent with adminis- 


tration” to abolish segregation in the Orleans 
parish school system. (Jackson v. Rawdon, 
supra, at 235 F.2d 96). 


The new circumstance to which appellant 
points is the amendment to the Louisiana con- 
stitution which, in effect, provides that there 
shall continue to be racially separate schools, 
which separation is stated for the first time to 
be “in the exercise of the state police power to 
promote and protect public health, morals, bet- 
ter education and the peace and good order in 
the State, and not because of race.” There is 
also the new pupil assignment law which we 
have already discussed. 


[Extent of Police Powers] 


Appellant nowhere in its brief undertakes to 
explain the process of reasoning by which it 
seeks to have this Court conclude that racial 
segregation in the schools is any less segrega- 
tion “because of race” merely because the stated 
basis of adhering to the policy is in the exercise 
of the State’s police power. Nor does the brief 
filed by the Attorney General of Louisiana dis- 
cuss the issue. However, the affidavits intro- 
duced on the hearing for preliminary injunction 
make clear what the briefs do not. They deal 
with the alleged disparity between the two 
races as to intelligence ratings, school progress, 
incidence of certain diseases, and percentage 
of illegitimate births, in all of which statistical 
studies one race shows up to poor advantage. 
This represents an effort to justify a classifica- 
tion of students by race on the grounds that one 
race possesses a higher percentage of undesir- 
able traits, attributes or conditions. Strangely 
enough there seems never to have been any 
effort to classify the students of the Orleans 
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Parish according to the degree to which they 
possess these traits. That is, there seems to have 
been no attempt to deny schooling to, or to 
segregate from other children, those of illegiti- 
mate birth or having social diseases or having 
below average intelligence quotients or learning 
ability because of those particular facts. Where- 
as any reasonable classification of students ac- 
cording to their proficiency or health traits 
might well be considered legitimate within the 
normal constitutional requirements or equal 
protection of the laws it is unthinkable that an 
arbitrary classification by race because of a 
more frequent identification of one race than 
another with certain undesirable qualities would 
be such reasonable classification. 


The use of the term police power works no 
magic in itself. Undeniably the States retain 
an extremely broad police power. This power, 
however, as everyone knows, is itself limited by 
the protective shield of the Federal Consti- 
tution. Thus, for instance, municipal zoning 
laws passed to require racially segregated resi- 
dential zoning have been struck down under 
the Fourteenth Amendment. In Buchanan v. 
Warley, 245 U.S. 60, the Supreme Court said 
at page 74: 


“The authority of the State to pass laws in 
the exercise of the police power, having 
for their object the promotion of the public 
health, safety and welfare is very broad 
as has been affirmed in numerous and re- 
cent decisions of this court. Furthermore, 
the exercise of this power, embracing 
nearly all legislation of a local character, 
is not to be interfered with by the courts 
where it is within the scope of legislative 
authority and the means adopted reason- 
ably tend to accomplish a lawful purpose. 
But it is equally well established that the 
police power, broad as it is, cannot justify 
the passage of a law or ordinance which 
runs counter to the limitations of the Fed- 
eral Constitution; that principle has been 
so frequently affirmed in this court that we 
need not stop to cite the cases.” 


To the same effect see the Georgia case of 
Carey v. City of Atlanta, 143 Ga. 192. 
Probably the most clear cut answer to this 
effort by the State of Louisiana to continue the 
pattern of segregated schools in spite of the 
clear and unequivocal pronouncement of the 


Supreme Court in the School Segregation cases? 
is that this is precisely what was expressly for- 
bidden by those decisions. Whatever may have 
been thought heretofore as to the reasonable- 
ness of classifying public school pupils by race 
for the purpose of requiring attendance at 
separate schools, it is now perfectly clear that 
such classification is no longer permissible, 
whether such classification is sought to be made 
from sentiment, tradition, caprice, or in exercise 
of the State’s police power. 

From what we have said the conclusion is 
obvious that the state constitutional provisions 
as to maintaining separate schools for white 
and colored children is in direct conflict with 
the equal protection clause of the Fourteenth 
Amendment and is void and of no effect. The 
same is true of the statute designed to imple- 
ment this constitutional requirement, Act 555, 
of 1954. 


[Pupil Assignment Law] 


We next come to the Pupil Assignment Law. 
Although we have already expressed the view 
that this statute did not have the effect of pre- 
venting the commencement and maintenance of 
this action, the role it might have in the future 
disposition of the case by the trial court makes 
it appropriate for us to answer appellant’s con- 
tention that that court erred in holding it in- 
valid. 

Whatever might be the holding as to the 
validity of an administrative pupil assignment 
statute containing reasonably certain or ascer- 
tainable standards to guide the official conduct 
of the superintendent of the local school board 
and to afford the basis for an effective appeal 
from arbitrary action, Act 556 is not such a 


7. “We conclude that in the field of public education 
the doctrine of ‘separate but equal’ has no place. 
Separate educational facilities are inherently un- 
equal. Therefore, we hold that the plaintiffs and 
others similarly situated for whom the actions have 
been brought are, by reason of the segregation com- 
plained of, deprived of the equal protection of the 
laws guaranteed by the Fourteenth Amendment. 
This disposition makes unnecessary any discussion 
whether such segregation also violates the Due 
Process Clause of the Fourteenth Amendment.” 
Brown v. Board of Education, 347 U.S. 483, at 495. 
“These cases were decided on May 17, 1954. The 
opinion of that date, declaring the fundamental 
principle that racial discrimination in public educa- 
tion is unconstitutional, are incorporated herein by 
reference. All provisions of federal, state, or local 
law requiring or permitting such discrimination 
must yield to this principle. There remains for con- 
sideration the manner in which relief is to be ac- 
corded.” Brown v. Board of Education, 349 U.S. 
294, at 298. 
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statute. The plaintiffs, seeking to assert their 
right to attend non-segregated schools as guar- 
anteed them under the Constitution, would be 
remitted to an administrative official guided by 
no defined standard in the exercise of his dis- 
cretion.’ In such circumstances no number of 
hearings or appeals would avail them anything 
because it would be impossible for them to 
bring forward any proof bearing on whether 
they possessed those attributes, qualifications, or 
characteristics that would bring them within 
the group of students permitted to attend the 
particular school or schools. Attempts by statute 
to give any official the power to assign students 
to schools arbitrarily according to whim or 
caprice are legally impermissible, especially if 
considered in light of the history of assignments 
made in a manner that has now been held to be 
unconstitutional and of the recently readopted 
requirement of the state constitution reaffirming 
such unconstitutional standards, which is rein- 
forced by the heavy sanctions against any 
official permitting a departure therefrom con- 
tained in a companion statute. Such a statute 
is unconstitutional either because it has on its 
face the effect of depriving appellees of their 
liberty or property without due process of law 
or as having implied as its only basis for assign- 
ments the prohibited standard of race. See 
Yick Wo v. Hopkins, 118 U.S. 356, and Davis 
v. Schnell (S.D. Ala., 3 judge court), 81 F.Supp. 
872, aff'd, 336 U.S. 933. Thus we need not de- 
termine whether the enactment of this law con- 
temporaneously with Act 555 and closely fol- 
lowing the readoption of the racially separate 
schools provision of the state constitution, under 
circumstances that make it plain to all that 
the Assignment Act too was a further effort to 
stave off the effect of the Supreme Court’s 
school decision, is sufficient of itself to condemn 
it as part of the illegal legislative plan com- 
prehended in Act 555, although this is precisely 
the type of determination on which the three 
judge court in Davis v. Schnell, supra, based 
its decision striking down an amendment to the 
Alabama constitution. Nor is it necessary for 
us to pass on the possible validity of a statute 
that would merely grant to school officials the 
the power to promulgate rules of attendance, 


8. Cf. Carson v. Warlick (4 Cir.), ........ BA: <5 ae 


U.S.L.W. 2252 (Nov. 14, 1956); the North Caro- 
lina Pupil Enrollment Act there involved was held 
by the court to contain adequate standards. 

9. See also Adkins v. Newport News School Board 


(E.D.Va.), 25 U.S.L.W. 2816 (Jan. 11, 1957). 


zoning of school population, transfers and the 
like, so long as all such rules are applied in a 
manner as to affect all pupils without regard to 
their race, and are not used as a mere screen 
to perpetuate compulsorily segregated schools 
contrary to the court’s order.’° 


[Class Action] 


There remains the complaint of the appellant 
that this is not truly a class action. What we 
have heretofore said with respect to the nature 
of the relief sought makes it clear that there is 
no merit in this contention. Here is a well-de- 
fined class whose rights are sought to be vindi- 


- cated. We think that our decisions in Lucy v. 


Adams (5 Cir.), 228 F.2d 619, cert. den. 351 
U.S. 931, and Board of Supervisors of L.S.U. v. 
Tureaud (5 Cir.), 225 F.2d 434 (aff'd en banc) 
228 F.2d 895, cert. den. 351 U.S. 924, by clearest 
implication reject appellant’s contention that 
in such a situation the named plaintiffs may not 
bring a class action on behalf of themselves 
and all others similarly situated. See also Carter 
v. School Board of Arlington County, Va. (4 
Cir.), 182 F.2d 531, and Frazier v. Board of 
Trustees of the University of North Carolina, 
134 F.Supp. 589, affd per curiam 350 U.S. 979. 

Moreover, it is worthy of note that the series 
of cases generally known as the School Segrega- 
tion cases!! themselves were all class actions 
in the same sense as is the one before us. 

In sum, therefore, we find no basis for the 
appellant’s attack on the order entered by the 
trial court. The able and experienced trial judge 
gave full recognition to the administrative diffi- 
culties attendant upon changing the schools of 
the Parish of Orleans, including as it does, the 
schools of the City of New Orleans, from the 
established pattern of segregation on account 
of race. Although requiring immediate accep- 
tance of the principle of non-segregated schools 
he allowed the Board time to put it into effect. 
Clearly implying that arrangements should be 
started at once, he nevertheless fixed the date 
after which there were to be no further distinc- 
tion based on race at “such time as may be 
necessary to make arrangements for admission 
of children to such schools on a racially non- 
discriminatory basis with all deliberate speed 
as required ‘by the decision of the Supreme 
Court in Brown v. Board of Education.” 

10. See City of Charlottesville v, Allen, supra, and 
Carson v, Warlick, supra. 


11. Brown v. Board of Education of Topeka, Kansas, 
supra. 
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[Duty of Court] 


It is evident from the tone and content of the 
trial court’s order and the willing acquiescence 
in the delay by the aggrieved pupils that a good 
faith acceptance by the school board of the 
underlying principle of equality of education 
for all children with no classification by race 
might well warrant the allowance by the trial 
court of time for such reasonable steps in the 
process of desegregation as appears to be help- 
ful in avoiding unseemly confusion and turmoil. 
Nevertheless whether there is such acceptance 
by the Board or not, the duty of the court is 
plain. The vindication of rights guaranteed by 


the Constitution can not be conditioned upon 
the absence of practical difficulties. However 
undesirable it may be for courts to invoke Fed- 
eral power to stay action under state authority, 
it was precisely to require such interposition that 
the Fourteenth Amendment was adopted by 
the people of the United States. Its adoption 
implies that there are matters of fundamental 
justice that the citizens of the United States 
consider so essentially an ingredient of human 
rights as to require a restraint on action on 
behalf of any state that appears to ignore them. 
The orders of the trial court are 


AFFIRMED. 





EDUCATION 
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Francis Jean CARR et al. v. C. W. COLE, as President, ete., of the Earlsboro Independent 
District No. 34, Pottawatomie County, Oklahoma, et al. 


United States District Court, Western District, Oklahoma, January 23, 1957, Civ. No. 7855. 


SUMMARY: In an action filed in federal district court Negro school children in Pottawatomie 
County, Oklahoma, sought to require officials of the Earlsboro high school to admit them 
to the high school on a racially non-discriminatory basis. Following a hearing the court issued 
a permanent injunction requiring the admission of the plaintiffs without distinction as to 


race or color. 
WALLACE, District Judge. 


ORDER 


The above styled and numbered cause having 
come on to be heard by the Court sitting with- 
out jury on this the 17th day of January, 1957, 
and the Plaintiffs having appeared in person 
with their attorneys of record, and the Defen- 
dants having appeared in person. with 
their attorney of record, and all parties having 
announced ready for trial, and the Court having 
heard the pleadings, the evidence and the con- 
tentions of the parties, the Court is of the 
opinion that judgment should be entered as 
prayed by Plaintiffs in their Complaint filed 
herein. It is therefore ADJUDGED by the 
Court: that a judgment should be entered by 
the Clerk declaring that the Plaintiffs FRANCIS 
JEAN CARR, and JOHN EARL, BETTY and 
COYLE LEE PERMETTER must be admitted 
to the public schools of the Defendant EARLS- 
BORO SCHOOL DISTRICT NUMBER 34, 


Pottawatomie County, Oklahoma, by the De- 
fendants C. W. COLE and C. R. BOWLAN, 
their agents, servants, employees and their suc- 
cessors in office on the same basis as if they 
were members of the white race and that the 
refusal of the Defendants to so admit the Plain- 
tiffs to the public schools under their super- 
vision and control is unlawful. 


It is ORDERED, ADJUDGED and DE- 
CREED by the Court: That the Defendants 
C. W. COLE, as President, and C. R. BOWLAN, 
as Secretary of the Earlsboro Independent 
School District, No. 34, Pottawatomie County, 
Oklahoma, their agents, servants, employees 
and their successors in office, and the Earlsboro 
Independent School District +34, Pottawatomie 
County, Oklahoma, a Corporation, be, and they 
are hereby permanently and perpetually en- 
joined and restrained from failing or refusing 
to admit the minor Plaintiffs, or any of them, to 
the public schools owned, operated and main- 
tained by the Defendant Earlsboro Independent 
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School District #34, Pottawatomie County, 
Oklahoma, or denying Plaintiffs the right or 
privilege of registering at, entering, attending 
classes and receiving instruction in the said 
public schools at the same time and under the 
same terms and circumstances that all other 
qualified students are permitted to register, 
enter, attend classes and receive instruction 
without any distinctions or discriminations being 
imposed upon the minor Plaintiffs named herein 
on the basis or classification of their race or 
color. 


It is further ORDERED, ADJUDGED and 
DECREED by the Court that the minor Plain- 


tiffs FRANCIS JEAN CARR, and JOHN EARL, 
BETTY and COYLE LEE PERMETTER may 
have the proper processes of this Court for the 
enforcement of the rights and relief granted 
and decreed by this judgment. 


It is finally ORDERED, ADJUDGED and 
DECREED by the Court that all costs incurred 
herein be, and they are taxed against the De- 
fendants herein, for which the Clerk of this 


Court may have the proper process issued from 
this Court. 


ENTERED this the 23rd day of JANUARY, 


* 1957. 
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UNITED STATES v. Alonzo BULLOCK et al. [McSwain v. Board of Education of Anderson 


County | 


United States District Court, Eastern District, Tennessee, February 25, 1957, Civ. No. 1555. 


SUMMARY: In a class action filed prior to the decision of the United States Supreme Court 
in the School Segregation Cases, the United States District Court had directed, on January 4, 
1956, that school officials of Anderson County, Tennessee, admit pupils to the Clinton high 
school on a racially non-discriminatory basis beginning with the fall, 1956, school term. 1 
Race Rel. L. Rep. 317. At the opening of the fall term, school officials petitioned the court 
for a restraining order, alleging that John Kasper and certain other persons were interfering 
with the school officials’ compliance with the court’s order. On August 29, 1956, the court 
issued a temporary restraining order against several named and unnamed persons. The follow- 
ing day a petition for a criminal contempt citation was filed by the school officials against 
one John Kasper for having violated the restraining order. The court issued an order of 
attachment and subsequently convicted him of contempt. 1 Race Rel. L. Rep. 872, 1045 
(1956). On December 5, 1956, the court issued an order of attachment against sixteen 
other persons for contempt of the court’s order of January 4, 1956. 2 Race Rel. L. Rep. 26. 
On petition by the United States Attorney, the court issued an amended order of attachment 


on February 25, 1957, against all the defendants in the name of the United States. That order 
follows: 


TAYLOR, District Judge. 


AMENDED ORDER FOR ATTACHMENT 
As appears of record in the case of Joheather 


suant to that order the school officials of An- 
derson County by their official action ordered 
that the Clinton High School be desegregated 
as of the fall term of 1956. 


McSwain v. County Board of Education of 
Anderson County, Tennessee, et al., Civil Action 
No. 1555, United States District Court for the 
Eastern District of Tennessee, this Court, on 
January 4, 1956, entered an order requiring and 
directing the discontinuance of racial segrega- 
tion in Clinton High School, one of the high 
schools of Anderson County, Tennessee. Pur- 


On August 29, 1956 certain of the school of- 
ficials, alleging that John Kasper and others had 
organized a movement designed to “obstruct, 
impede and intimidate the principal of Clinton 
High School and the County School Board of 
Anderson County, Tennessee, from carrying out 
the orders of this Honorable Court in the mat- 
ter,” petitioned for injunctive relief. On Septem- 
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ber 6, 1956 this Court, after hearing, issued a 
permanent injunction restraining John Kasper, 
Tom Carter, Max Stiles, Ted Hankins, and Leo 
Bolton as follows: 


It is ordered and decreed by the Court 
that the aforementioned persons, their 
agents, servants, representatives, attorneys, 
and all other persons who are acting or may 
act in concert with them be and they hereby 
are enjoined and prohibited from further 
hindering, obstructing or in any wise inter- 
fering with the carrying out of the aforesaid 
order of this Court, or from picketing Clin- 
ton High School, either by words or acts or 
otherwise. 


It further appears to this Court that Frederick 
John Kasper, Alonzo Bullock, Lawrence J. Brant- 
ley, William A. Brakebill, Clifford Carter, Clyde 
And? Cook, J. L. Coley, also known as J. C. 
Cooley, Mary Nell Currier, Chris L. Foust, John 
Gates, John Brown Long, Edward Henson Nel- 
son, Virgil Cleo Nelson, Zella Nelson, Johnnie 
Dale Patmore, also known as Jimmy Pearce, 
Thomas R. Sanders, Willard H. Till and Ray- 
mond Wood, had actual notice on or before No- 
vember 15, 1956 of the final injunction issued by 
this Court on September 6, 1956; and that the 
said persons during the months of November 
and December 1956 entered into an agreement 
or agreements to violate and to cause others to 
violate the said permanent injunction issued 
September 6, 1956; and that said Frederick John 
Kasper and all of said persons other than said 
Frederick John Kasper, in active concert and 
participation with him, have violated the perma- 
nent injunction issued by this Court on Septem- 
ber 6, 1956 by hindering, obstructing, and inter- 
fering with the carrying out of the order 
directing desegregation issued by this Court on 
January 4, 1956, in the following respects: 


1. On or about November 27, 28, 29, 30, and 
December 8, 4, 1956, Alonzo Bullock, Lawrence 
J. Brantley, William A. Brakebill, Clifford Carter, 
Clyde Andy Cook, J. L. Coley, also known as 
J. C. Cooley, Mary Nell Currier, Chris L. Foust, 
John Brown Long, Edward Henson Nelson, 
Virgil Cleo Nelson, Zella Nelson, Johnnie Dale 
Patmore, also known as Jimmy Pearce, Thomas 
R. Sanders, Willard H. Till, and Raymond Wood, 
congregated in a threatening manner along the 
route to the Clinton High School taken by the 
Negro students and intimidated them from at- 
tending Clinton High School. 


2. On or about November 20, 1956, John Gates 
attempted to induce W. L. Roach, Sammy 
Disney, Tommy Denny, Jimmy Bolton, Jimmy 
McGill, Billy Brown, Denny Kesterson, Ronnie 
Fowler, and Bob Cardwill to create violence in 
the Clinton High Sckool by attacking and beat- 
ing Negro boys attending the school to intimi- 
date them from attending classes at said school. 


8. On December 4, 1956, when Reverend Paul 
Turner escorted the Negro students to said 
school, he was vilified and attacked and badly 
beaten by Alonzo Bullock, Lawrence J. Brantley, 
William A. Brakebill, Clifford Carter, Clyde 
Andy Cook, J. L. Coley, also known as J. C. 
Cooley, Mary Nell Currier, Chris L. Foust, John 
Brown Long, Edward Henson Nelson, Virgil 
Cleo Nelson, and Zella Nelson. 

It further appears that the commission of 
said acts constitutes a criminal contempt of this 
Court as provided by 18 U.S.C. 401(8). 

It further appears that on December 5, 1956, 
this Court issued an order for the attachment of 
the bodies of Clyde Cook, Clifford Carter, Zella 
Nelson, Mary Nell Currier, Lawrence Brantley, 
Henson Nelson, Cleo Nelson, Chris Foust, John 
B. Long, J. L. Coley, also known as J. C. Cooley, 
Alonzo Bullock, Raymond Wood, William Brake- 
bill, Thomas R. Sanders, W. H. Till, and Johnnie 
Dale Patmore, also known as Jimmy Pearce upon 
a charge of criminal contempt, as provided by 
18 U.S.C. 401(3), based on acts committed by 
them in violation of the permanent injunction 
issued by this Court on September 6, 1956; and 
that pursuant to said order dated December 5, 
1956, said Clyde Cook, Clifford Carter, Zella 
Nelson, Mary Nell Currier, Lawrence Brantley, 
Henson Nelson, Cleo Nelson, Chris Foust, John B. 
Long, J. L. Coley, also known as J. C. Cooley, 
Alonzo Bullock, Raymond Wood, William Brake- 
bill, Thomas R. Sanders, W. H. Till, and Johnnie 
Dale Patmore, also known as Jimmy Pearce were 
arrested and subsequently released on bail. 


It is therefore, and it hereby is, ordered: 

(1) That the said order for attachment issued 
December 5, 1956, be amended as herein pro- 
vided: 

(2) That a writ of attachment be forthwith 
issued commanding the Marshal of this Court 
and his deputies to attach the bodies of Frede- 
rick John Kasper and John Gates and have their 
bodies before this Court in the United States 
Court House at Knoxville, Tennessee, forthwith, 
to stand trial on the charge of criminal con- 
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tempt as alleged in said petition and as set out 
in this amended order and to show cause why 
they should not be punished therefor and that a 
copy of this order be served upon the said indi- 
viduals at the time they are apprehended. A 
copy of this order shall also be served upon all 
of the other above-named defendants. 


It is further ordered that the Clerk of this 
Court will transmit to the Marshal an original 
and attested copies of said attachment and an 
original and attested copies of this amended 
order in such number as may be required by 
law. 
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Alfred AVERY, Jr., a Minor, by his mother and next friend, Mrs. Alfred Avery, et al. v. 
WICHITA FALLS INDEPENDENT SCHOOL DISTRICT et al. 


United States Court of Appeals, Fifth Circuit, January 9, 1957, No. 16148. 


SUMMARY: Negro school children in Wichita Falls, Texas, brought a class action in federal 
district court against school district officials. The suit sought a declaratory judgment and 
injunctive relief recognizing that the school officials could not refuse admission to any 
public school in the district solely on the basis of race or color. The defendant school officials 
filed a motion to dismiss. At the hearing on the motion to dismiss, the school officials an- 
nounced the purpose to begin desegregation of the schools and indicated the steps already 
taken. The district court found that a good faith start had thereby been made and dismissed 
the action as moot. On appeal it was urged by the plaintiff Negroes that the case should not 
have been dismissed as moot. The Court of Appeals for the Fifth Circuit, one judge dissent- 
ing, found that there had not, in fact, been any denial of admission to a school on account 
of race since the dismissal of the suit, but held that the district court should have retained 
jurisdiction of the case to supervise the implementation of the desegregation plans. The 
case was reversed and remanded. 2 Race Rel. L. Rep. 28. Judge CAMERON filed a dissent- 
ing opinion January 25, 1957, which was received too late to be printed with the majority. 
In his dissent, set forth below, Judge Cameron states that the exercise of equitable discretion 
by the trial court, acting after a broad exercise of primary authority by the administrative 


agency charged with the control of public education, should not be interfered with by the 
appellate courts. 


Before RIVES, TUTTLE and CAMERON, Circuit Judges 


CAMERON, Circuit Judge, Dissenting: 


I concur in much which is said in the majority 
opinion and think its reasoning ought to lead to 
an affirmance of the act of the Court below in 
dismissing the complaint following its decision 
on the merits by summary judgment. But I can- 
not go along in the majority’s action in remand- 
ing the case with instructions that it remain on 
the docket. The inevitable result of such a course 
is to thrust back into the field of controversy a 
problem which can, in my opinion, move towards 
real solution only in an atmosphere of repose 
and harmony. I am constrained to set down 
some of the reasons for my dissent because they 
are based upon fundamental disagreement with 


the thinking of my colleagues as to the mission 
and true competence, in segregation cases, of 
federal courts generally and of this Court in 
particular. 


[Basic Tenets] 


Historical principles of equity combine with 
recent Supreme Court decisions to establish 
these basic tenets: (a) that school boards and 
local officials, as administrative agencies, should 
‘be given full primary responsibility and authority 
with the unfettered and unembarrassed oppor- 
tunity to work out problems in the light of 
local conditions; (b) that federal district courts 
should intervene only after the exhaustion of 
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the administrative remedy; and should grant 
injunctions only in those cases where it is dem- 
onstrated that the general good of the public, 
including the litigants, will be served; and (c) 
that this Court should set aside judgment based 
upon the superior knowledge by district judges 
of local conditions only in rare instances where 
it is clear that they have misconceived or mis- 
applied the law or have been guilty of plain 
abuse of discretion. This decision, and others 
like it recently rendered by this Court do not, 
in my judgment apply these fundamental and 
definitely established principles. 


I. 


(a) It cannot, in my judgment, be doubted 
that the main hope of solving the difficult prob- 
lems before us rests with local school boards. 
The Supreme Court recognized this! and gave 
expression to this postulate in the second Brown 
decision: “Full implementation of these consti- 
tutional principles may require solution of varied 
local school problems. Schoo] authorities have 
the primary responsibility for elucidating, as- 
sessing and solving these problems .. .” [Em- 
phasis added.] 

It is our duty, under authorities which will be 
discussed, to assume that school boards are 
constituted of men of wisdom, judgment and 
dedication; and to view their actions in a spirit 
of trust and tolerance, not tinctured with sus- 
picion. Dean Griswold, of the Harvard Law 
School has said:* “The courts do not have the 
sole responsibility for the proper conduct of 
our government.” And Mr. Justice Stone ex- 
pressed the same idea:* “Courts are not the 
only agency of government that must be assumed 
to have capacity to govern.” So much of the 
business of the country is conducted by admin- 
istrative bodies that courts commit, in my opin- 
ion, egregious error when they do not credit 
their actions as the product of an equal co-ordi- 
nate branch of government equally devoted to 
the public service. The Supreme Court has said 
of the relationship between the courts and ad- 
ministrative bodies‘ that “neither can rightly 


1. The Segregation Cases, as normally referred to by 
the Supreme Court, are Brown et al v. Board of 
Education of Topeka et al, May 17, 1954, 347 U. S. 
483 (known as first decision ); and same case, May 
81, —y 848 U. S. 294 (known as second deci- 
sion ). 

2. The Fifth Amendment Today, p. 40. 

8. 297 U. S. p. 87. 

4, Hecht Co. v. Bowles, infra, p. 330. 


be regarded by the other as an alien intruder, to 
be tolerated if must be, but never to be en- 
couraged or aided by the other in the attainment 
of the common aim.” 

(b) The findings of administrative bodies have 
uniformly been held by the courts in great re- 
spect and considered presumptively correct.5 
This Court has heretofore been disposed to 
adhere strictly to the proposition that school 
and similar boards should be invested with full 
and unshackled power to act and that courts 
should not intervene until exhaustion of their 
administrative functions.* 

(c) In dealing with administrative action by 
State Officers it is helpful to keep in view con- 
stantly the much-quoted language of the Supreme 
Court in Railroad Commission v. Pullman Co., 
1941, 312 U.S. 496, 500-501: 


“The history of equity jurisdiction is the 
history of regard for public consequences in 
employing the extraordinary remedy of in- 
junction. . . . Few public interests have a 
higher claim upon the discretion of a federal 
chancellor than the avoidance of needless 
friction with state policies . . . These cases 
reflect a doctrine of abstention appropriate 
to our federal system whereby the federal 
courts, ‘exercising a wise discretion’ restrain 
their authority because of ‘scrupulous re- 
gard for the rightful independence of the 
state governments’ and for the smooth work- 
ing of the federal judiciary.” [Emphasis 
added.] 


mm. 


It is important, also, to refresh our minds as 
to the duty here imposed upon United States 
District Courts and the character and ingredients 
of their discretion. 

(a) There can be no doubt that the Supreme 
Court recognized that the responsibility for 
legal action in these cases should be vested in 
the judges of the District Courts who had inti- 
mate knowledge of local conditions. “. . . because 
of the great variety of local conditions, the 


5. Consider, e.g., Aircraft etc. Corp. v. Hirsch, 1947, 
831 U. S. 752, 767; Myers v. Bethlehem Ship Build- 
ing Corp., 1938, 303 U. S. 41, 50-51, and United 
States v. Western Pacific R. R. Co., Dec., 1956, 

.U.S...., 25 L. W. 4028, 4029. 

6. Cook v. Davis, 5. Cir., 1949, 178 F.2d 595, cert. 
den. 840 U. S. 811; Bates V. Batte, 1951, 187 F.2d 
142; Peay v. ath 5 Cir,, 1951, 190 F.2d 123, cert. 
den. 342 U.S 

phase of a preston is discussed more fully 
infra, part V (c) and (d). 
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formulation of degrees in these cases presents 
problems of considerable complexity.” In the 
second Brown opinion the Court said: “Because 
of their proximity to local conditions and the 
possible need for further hearings, the Courts 
which originally heard these cases can best 
perform this judicial appraisal . . .” [Emphasis 
supplied.] And in the series of Segregation 
Cases pending at the time of the second Brown 
decision * orders were entered sending the cases 
back to District Courts for consideration in the 
light of “conditions that now prevail.” 


[Equitable Principles] 


(b) In acknowledging the fact of District 
Court discretion and spelling out the factors 
which govern that discretion, under our con- 
stitutional system, the Supreme Court stressed 
not only the local character of the problem, but 
the inherently public nature of it. In the first 
Brown decision (p. 347), it noted that, at the 
time the Fourteenth Amendment was adopted, 
“In the South, the movement toward free com- 
mon schools, supported by general taxation, had 
not yet taken hold. . . . Education of Negroes 
was almost non-existent, and practically all of 
the race were illiterate.” It then proceeded to 
discuss some of the cases in which efforts had 
been made to eliminate the disparity existing be- 
tween schools in the South and those in the 
North. Fundamental differences were frankly 
recognized while adverting, at the same time, 
to the fact that the South had not been alone 
in practicing the discrimination at which the 
current decisions were aimed. The important 
sentences ® in which it pointed out some of the 
distinguishing characteristics of the discretion 
admittedly residing in District Courts read thus: 

“In fashioning and effectuating the decrees, 
the Courts will be guided by equitable princi- 
ples. Traditionally, equity has been character- 
ized by a practical flexibility in shaping its 
remedies and by a facility for adjusting and rec- 
onciling public and private needs.” The most 
important aspect of the principle enunciated in 
this quotation, and the one which my colleagues 
seem to leave out of consideration, is the case !° 
cited as authority for it and as setting up the 
standard by which District Courts should be 


First Brown opinion, p. 495. 
Cf. Board of Supervisors v. Tureaud and allied 
cases, 347 U. S. 971. 

Second Brown decision, 849 U. S. 800. 

Hecht Co. v. Bowles, 1944, 321 U. S. 821, 329-380. 


So en 
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governed in making this adjustment and recon- 
ciliation between “public and private needs.” 
(c) Since Hecht is the decision cited by the 
Supreme Court as illustrating the principles by 
which District Courts are governed in the exer- 
cise of discretion, it ought to be examined in 
some detail. It began as an injunction proceed- 
ing under the Emergency Price Control Act. 
Government operatives had spot-checked seven 
out of more than one hundred departments in 
the large store of the Hecht Company, and had 
found in excess of 4,500 violations of price regu- 
lations.1!_ Nevertheless, the District Court!? 
thought that Hecht has manifested good faith 
and was not likely to commit, in the future, any- 
thing.more than inadverted violations, and it 
felt that the public interests would be served 
better by refusing an injunction than by grant- 
ing one: “If in such circumstances an injunction 
is asked the Court is not deprived of its inherent 
powers, by calling it a statutory injunction. The 
Court in such case retains its implied powers, 
exercised in a sound discretion. . . . As generally 
understood judicial discretion includes the pro- 
priety of granting appropriate relief. All rules 
in equity must necessarily be sufficiently elastic 
to do justice in the case under consideration. 
aa of equity are not inquisitorial but reme- 
“. . . each case must be determined upon its 
facts and on equitable principles. In a case such 
as this an injunction should not issue unless 
thereby better compliance with law may be 
enforced. Such consideration is addressed to the 
sound discretion of the Court. ... It is elemen- 
tary that the purpose of an injunction is to deter 
rather than to punish. . . . The attitude of the 
defendant company is not antagonistic but co- 
operative, and in my judgment an injunction 
would not be in the public interest. . . . I con- 
clude that a just result requires a dismissal of 
plaintiff's complaint. . . .” [Emphasis supplied.] 
The Court of Appeals for the District of Co- 
lumbia '* felt that the District Court had mis- 
conceived the purposes of the statute and had 
given too wide a sweep to traditional equity 
powers, and it set aside the order of the District 
Court which had refused the injunction. The 


.Supreme Court granted certiorari’ and re- 


versed,!® approving the action of the District 


1l. See 187 F.2d 689. 

12. 49 F.Supp. 528, 582. 

18. Brown v. Hecht Co., 19438, 187 F.2d 689. 
14. 820 U. S. 727. 

15. Hecht Co. v. Bowles, 1944, 821 U. S. 821. 
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Court in basing its denial of injunction on the 
balancing of public interest versus private needs. 
Here is its language: 

“We are dealing here with the require- 
ments of equity practice with a background 
of several hundred years of history... . 
The historic injunctive process was designed 
to deter, not to punish. The essence of 
equity jurisdiction has been the power of 
the chancellor to do equity and to mold each 
decree to the necessities of the particular 
case. Flexibility rather than rigidity has 
distinguished it. The qualities of mercy and 
practicality have made equity the instru- 
ment for nice adjustment and reconciliation 
between the public interest and private 
needs as well as between competing private 
claims. (P. 329) 

“... We repeat what we stated in United 
States v. Morgan,’® supra, respecting ju- 
dicial review of administrative action: 

“*.. . court and agency are not to be 
regarded as wholly independent and unre- 
lated instrumentalities of justice, each act- 
ing in the performance of its prescribed 
statutory duty without regard to the appro- 
priate function of the other in securing the 
plainly indicated objects of the statute. 
Court and agency are the means adopted to 
attain the prescribed end, and so far as 
their duties are defined by the words of the 
statute, those words should be construed so 
as to attain that end through coordinated 
action. Neither body should repeat in this 
day the mistakes made by the courts of law 
when equity was struggling for recognition 
as an ameliorating system of justice; neither 
can rightly be regarded by the other as an 
alien intruder, to be tolerated if must be, 
but never to be encouraged or aided by the 
other in the attainment of the common aim.’ 
The administrator does not carry the sole 
burden of the war against inflation. The 
courts also have been entrusted with a 
share of that responsibility. . . . For the 
standards of the public interests, not the 
requirements of private litigation, measure 
the propriety and need for injunctive relief 
in these cases.” [pp. 330-331; emphasis 
added. ] 27 


16. 307 U. S. 183, 191. 

17. The same idea was expressed in Virginia Ry. Co. 
v. System Federation etc., 1987, 300 U. S. 515, 552: 
“More is involved than the settlement of a private 
controversy without appreciable consequences to 


(d) Here, then, is the blueprint suggested by 
the Supreme Court for the guidance of District 
Courts in passing upon applications for injunc- 
tive relief and in deciding whether the best 
interest of the public and the private litigant will 
be served by prolongation of litigation. There 
can be no doubt that the Supreme Court recog- 
nized the paramount public nature of this prob- 
lem and the duty of the District Courts to decide 
questions of policy as well as questions of law. 


[Proximity to Local Conditions] 


Ordinarily discretion is lodged in a trial judge 
because he is present and obtains the “feel” of 
the trial. This includes the attitudes of the 
parties and their counsel as revealed in the give 
and take of the courtroom encounter, the ad- 
vantage of observing the witnesses as they testify 
and of appraising from their looks and demeanor 
the weight and probative value of the words they 
speak. 

But the discretion committed to the trial judge 
in segregation cases has the added ingredient 
arising from his proximity to and knowledge of 
local conditions. His judgment is based upon 
what he knows from his experience as well as 
what he hears from the witness stand. The broad 
and comprehensive terms used in the discussed 
cases are bound to embrace the manifold in- 
tangibles and imponderables which necessarily 
play such an important part in assessing what is 
the public good and in balancing public interest 
against private needs. 


III. 


(a) This Court has always aligned itself with 
the universal rule that findings of the trial court 
must stand unless clearly erroneous, and that 
exercised discretion should not be disturbed 
unless plainly illegal or unsupported by the evi- 
dence.'* This same disposition to lean heavily 


the public. The peaceable settlement of labor con- 
troversies, . . . is a matter of public concern... . 
Courts of equity may, and frequently do, go much 
farther both to give and withhold relief in further- 
ance of the public interest than they are accus- 
tomed to go when only private interests are in- 
volved.” [Emphasis added. ] 

18. e.g. Mutual Life v. Ellison, 1955, 228 F.2d 686; 
Indiana Mutual Ins. Co. v, Jones, 1956, 230 F.2d 
500; United States v. Stewart, 1953, 201 F.2d 135; 
Bruce v. McClure, 1955, 220 F.2d 330; and United 
States v. Smith, 1955, 220 F.2d 548, And see United 
States v. W. T. Grant Co., 1953, 345 U. S. 629, 
633, where the Supreme Court said a chancellor’s 
“discretion is necessarily broad and a strong showing 
of abuse must be made to reverse it.” 
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upon the district court was manifested in the first 
decision of this Court applying the Segregation 
Cases: “A large measure of discretion, coupled 
with recognition of judicial knowledge, must be 
vested in the district judge.”!® But in more re- 
cent cases, this Court has apparently been un- 
willing to accept the findings and approve the 
discretion of the district courts in such cases.?° 

(b) This apparent change of attitude re- 
flects, in my opinion, a definite departure from 
the established rules of law recognized as con- 
trolling, by the Supreme Court in the Segrega- 
tion Cases as amplified by its decision in the 


Hecht case. I think it is a mistake for us to - 


attempt to sit in too close chaperonage upon 
what the district judges do. Unless we are to 
be given some peculiar powers of divination, 
we cannot possibly approach the insight which 
is theirs by reason of their intimate contact with 
the conditions confronting them.”! 

(c) The Court below in this case, alive to 
local conditions, acquainted with local needs 
and with the human beings bearing primary 
responsibility with respect to them; and observ- 
ing the demeanor, as witnesses, of the public 
servants entrusted with the operation of a public 
school system for the good of all of the people, 
felt that more would be accomplished if the 


19. Concurring opinion of Judge Rives in Board of 
Supervisors v. Tureaud, 5 Cir., 1955, 225 F.2d 484, 
446-447, adopted by the Court en banc in the same 
case, 1956, 228 F.2d 895, 896. 

20. e.g. Whitmore et al v. Stilwell et al, (Texarkana) 
1955, 227 F.2d 187; Brown et al v. Rippy et al 
(Dallas), 1956, 233 F.2d 796; and Jackson et al v. 
Rawdon et al (Mansfield), 1956, 235 F.2d 93. 

21. For example, the action of the District Judge in the 
Mansfield School case was based, in my opinion, on 
a clear comprehension of the many-sided problem 
with which he was dealing and he exercised wis- 
dom and discretion in fashioning the decree to 
accomplish what was best for the public as well 
as the litigants. Three Negro boys had applied for 
admission to the Mansfield High School a month 
after classes had been begun. The District Judge, 
acting in obedience to the teachings of the Supreme 
Court in the Hecht case, denied the injunction be- 
cause he felt that more good could be accomplished 
by so doing than by granting injunction, Here, in 
part, are the reasons assigned by him for denying 
the injunction: 

“In finding the eS between the parties I 
see on the one hand, the situation of this rural 
school board composed primarily of farmers, agents 
of the State of Texas . . . opening their meeting with 
prayer for solution; studying articles in magazines 
and papers; holding numerous meetings, passing 
resolutions and appointing a committee to work on 
a plan for integration—making the start towards 
obeying the law which their abilities dictated. 
Further, the trustees now assure the Court that 
they are continuing their efforts and will work out 
desegregation. Their committee conferred with these 
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cudgels of conflict should be dropped, and men 
of good will should be encouraged to discuss 
and compose their differences in an atmosphere 
permeated as little as might be by animosities. 
He concluded apparently that an ounce of cullti- 
vated magnanimity and forbearance might be 
worth more than a pound of coercion. 


IV. 


Projected against this background of legal 
principles, this case seems to me quite simple 
and easy of solution. I think the Court below 
handled it well, decided it correctly, and that 
we should uphold its wise action in all respects. 


[Facts of Case] 


(a) A group of Negro children desired to 
enter Barwise School and, at the beginning of 
the school year, presumably went there to matric- 
ulate. They were told that they would be per- 
mitted to enter this school as soon as the pupils 
then attending it could be moved to Sunnyside 
Heights School, then in course of construction. 
It was estimated that this shift could take place 
in about six weeks.?? Announcement of the com- 
pletion was made on Christmas Day and all of 
plaintiffs were admitted to the Barwise School 


plaintiffs in the presence of plaintiffs’ parents, and 
accepted and fulfilled the requests made by plain- 
tiffs with their attorney in August, 1955 for certain 
administrative steps as a solution for this period of 
transition, . . . After the accomplishment of these 
administrative steps taken at the request of plain- 
tiffs and after school had nm in session more 
than a month, this action was filed... . 

“After the accomplishment of the above men- 
tioned administrative processes at plaintiffs’ request, 
and after school had begun, it appears to the Court 
that the issuance of an injunction to effect entrance 
into Mansfield High School at this time would be 
aa to the school trustees and the students 
alike... . 

“Tt is impossible, however, simply to shut your 
eyes to the instant need for care and justice in 
effectuating integration. The directions of the United 
States Supreme Court allowed time for achieving 
this end. While this does not mean that a long or 
unreasonable time shall expire before a plan is 
developed and put into use, it does not necessitate 
the heedless and hasty use of injunction which once 
issued must be enforced by the officers of this 
Court regardless of consequences to the students, 
the school authorities and the public. This school 
board has shown that it is making a good faith effort 
towards integration, and should have a reasonable 
length of time to solve its problems and end segre- 
gation in the Mansfield Independent School District.” 
[Emphasis added.] 

22. Shortage of steel resulting from the steel strike, to- 
gether with heavy rains and two floods, brought 
about a delay in the completion of the new school. 
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(its name having been changed to Holland) 
upon convening of the second term in January. 

(b) Meantime, about two weeks before the 
announcement was made, this civil action was 
begun. It was predicated solely upon the fact al- 
leged in the complaint that Barwise was the 
school nearest plaintiffs’ homes. Alfred Avery, 
the only plaintiff concerning whom proof was 
made, lived about six blocks from the school. 
Plaintiffs and their attorney knew when the 
action was begun that all of the relief sought 
would be given administratively without liti- 
gation long before the case could possibly be 
brought on for hearing. 

This action was begun solely because plain- 
tiffs’ attorney did not trust the school board, and 
did not think it was proceeding in good faith. 
Appellants’ brief and oral argument abundantly 
demonstrate this, and the frequent colloquies 
between their attorney and the Court bring 
it into bold relief.?* 

Barwise was a small school with ten class- 
rooms and a capacity of less than three hundred 
pupils. There were one hundred forty Negroes 
whose residences would entitle them to claim 
admittance to Barwise. All of them could not 
be accommodated and the school board could 
not practice discrimination in favor of plain- 
tiffs and against the residue, or against the pupils 
already enrolled therein. 

(c) The Trial Judge considered the affidavits 
and had the benefit of the testimony of one of 
plaintiffs’ parents and of members of the school 
board. He found that it was not unreasonable to 
defer the applications of plaintiffs for a few 
weeks until the physical plants of the school 
could be altered to meet the new demands; and 
felt, too, that the school board had wrestled with 
its vexing problems in a spirit of fairness and 
good faith and that an injunction or the con- 
tinued pendency of the suit would serve no good 
purpose, but would do harm. The following quo- 
tation from the Judge's opinion sets forth what 
was behind his judgment: 


“The Supreme Court . . . has recognized 
very clearly the practical reality that the 
primary responsibility in this process of 
desegregation rests on the local school 
boards, those nearest to its problems in its 


23. At one point the Court said to plaintiffs’ attorney: 
“You have misgivings, I am sure, from what has been 
said . . . [but] personally I have strong faith in 
the Sa and good faith of the school 


local aspects, and that’s where it should be 
properly, so long as local officials demon- 
strate the attitude to solve the transition 
. with reasonable dispatch. It is of su- 
preme importance that the work should pro- 
ceed peaceably in this undertaking . . . 

“But the impression I have from what has 
been presented during the hearing today is 
that the Board and officials of this School 
District seem to be men of good will and 
have set their policy toward the integration 
of this new educational policy and with that 
attitude in mind I think it would be pre- 
mature for courts to interfere. Impatience 
and precipitancy of spirit are not, I am con- 
vinced, nearly so reliable a course as that 
of depending upon these authorities, once 
you have substantial evidence that they are 
acting in good faith and with a real and 
honest purpose to go ahead and without 
dragging the plans by any unnecessary or 
vexatious breaks along the way. 

“I have the faith in this School Board that 
they will measure up to the responsibilities 
and the plans that have been declared in 
their behalf here today through their Super- 
intendent and Secretary of the Board and 
the recorded minutes and by the words of 
their counsel. . . . I believe it would be a 
disservice to step in at this time and under- 
take to compel and direct the business of 
these men under the power of the Court.” 


The judge who spoke these words had seen 
the witnesses as they testified, had acquired the 
“feel” of the case as it unfolded before him; and 
he demonstrated in his grasp of the problem a 
wisdom, a patience and a tolerance which invest 
his words with commanding convictive force. 
More than that, he was born and had spent 
his days in close proximity to the locale of this 
controversy and had an intimate acquaintance 
with the conditions with which he was dealing. 
We, who assume to pass upon the wisdom of 
his discretion, have lived our lives hundreds of 
miles away from that locale. The trial judge, 
following the holdings of Brown and Hecht, felt 
that more would be accomplished by denying the 
injunction and removing the case as a constant 
irritant than by granting the injunction or re- 
taining the case. When we substitute our judg- 
ment for his, a lack of perspective is demon- 
strated along with a definite dissonance with 
the teachings of the Supreme Court. 
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V. 


It remains, therefore, but to examine the ma- 
jority opinion to test the reasons upoi which the 
reversal is predicated. 

(a) While conceding that the Court below did 
not err in refusing declaratory and injunctive 
relief, the opinion intimates that the school board 
was guilty of some illegal action.** In fact, what 
is said concerning mootness is predicated neces- 
sarily on the assumption of illegal action and on 
doubt concerning the good faith of the school 
authorities. The opinion does not point to any 
facts which would furnish the basis for a charge 


of illegal conduct. Every plaintiff who applied - 


for admission to the Barwise School had gained 
that admission by administrative action before 
the trial and there never had been any doubt 
about the purpose of the school board to com- 
ply with the requested admission as soon as 
physical properties could be changed to meet 
the new conditions. The timing and other de- 
tails of the transfers were matters committed to 
administrative action and the Court was without 
jurisdiction to intervene in any event unless and 
until bad faith was shown. United States v. 
Western Pac. R. Co., supra. 


[Suspicions of Board] 


(b) The opinion takes note of the suspicions 
voiced by plaintiffs’ counsel that the school board 
did not intend to do in the future what they 
solemnly swore they were going to do. The 
opinion states, “but it is by no means certain 
that they [i.e. the Negroes] had the same free 
privilege of transfer to or attendance on any 
school of their choice as were accorded the 
white children.” Such a reference tends to give 
substance to the suspicions voiced by plaintiffs 
which, in my opinion, were without the slightest 
foundation in the evidence. The fact is that the 
school board had gone “the second mile” both 
in action and in purpose in the discharge of its 
duties and the Trial Judge so thought. 

(c) This disposition of the majority to char- 
acterize the actions of the school board as illegal 
because the board did not practice precipitate 
action to grant the plaintiffs the piecemeal re- 
lief they sought the minute it was demanded, 
based upon its concept that it must look to the 
public interest as well as plaintiffs’ and must 


24. Such phrases occur in the opinion as “voluntary 
cessation of illegal conduct,” and “no reasonable 
probability of a return to the illegal conduct.” 


deal with the problem in its larger aspect; and 
to sanction court intervention before the admin- 
istrative function had been given opportunity to 
express itself, calls for further discussion of this 
feature of the problem. 


[Exhaustion Rule Applicable] 


(d) There seems little doubt that the scheme 
approved by the Supreme Court contemplates 
that school boards shall have exclusive jurisdic- 
tion in making the adjustments brought about 
by the Segregation Decisions, i.e. in “elucidat- 
ing, assessing and solving these problems;” and 
that courts have jurisdiction to intervene only 
after the administrative process has been ex- 
hausted (We leave out of view for the moment 
the question of bad faith, which certainly is not 
present here). The Supreme Court has, at the 
current term, reiterated the rule:2° “The doctrine 
of primary jurisdiction, like the rule requiring 
exhaustion of administrative remedies, is con- 
cerned with promoting proper relationships be- 
tween the courts and administrative agencies 
charged with particular regulatory duties. “Ex- 
haustion’ applies where a claim is cognizable in 
the first instance by an administrative agency 
alone; judicial interference is withheld until the 
administrative process has run its course.” (Em- 
phasis added. ) 


[Other Exhaustion Cases] 


This Court has declared unequivocally that 
this principle applies to school boards dealing 
with charges of discrimination based upon as- 
sertion of Fourteenth Amendment rights, Bates 
v. Batte, supra, 1951, 187 F.2d 142, et seq: 


“The defendants moved to dismiss . . . be- 
cause plaintiffs had not first exhausted their 
administrative remedies provided by Missis- 
sippi administrative statutes governing edu- 
cation and controversies arising in and about 
schools. This motion was denied . . . After 
the case had been tried, but before it was 
decided below this Court, in Cook v. Davis, 
5 Cir., 178 F.2d 595, a Negro school teacher 
salary case . . . held, in a thoroughly con- 
sidered and carefully reasoned opinion, that 

‘ until plaintiffs had exhausted their admin- 
istrative remedies provided by Georgia laws 
governing education and controversies aris- 


25. United States v. The Western Pacific R. R. Co., et 
al, supra. 
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ing under school laws, they could not main- 
tain their suit. 

“The District Judge, of the opinion .. . 
that the present suit could not be maintained 
until the available remedies provided by 
state law had not [sic] been first exhausted, 
said so in an opinion . . . [and] a judgment 
dismissing the complaint without prejudice 
was entered... (p. 143) 

“... it is sufficient for us to say that we 
regard the case of Cook v. Davis as 
thoroughly considered and well decided and 
that the statutes of the two states are suf- 
ficiently alike to make the decision in Cook’s 
case dispositive of the appeal. The judgment 
of dismissal for failure to exhaust administra- 
tive remedies was right, it is affirmed.” 


The Cook case held (p. 600): “The broad 
principle that administrative remedies ought to 
be exhausted before applying to a court for 
extraordinary relief, and especially where the 
federal power impinges on state activities under 
our federal system, applies to this case. “No one 
is entitled to judicial relief for a supposed or 
threatened injury until the prescribed admin- 
istrative remedy has been exhausted.’ Myers v. 
Bethlehem Ship Building Corp., 303 U.S. 41 
at p. 50, 58 . . . citing many cases relating to 
relief by injunction. We held in Bradley Lumber 
Co. v. National Labor Relations Board, 5 Cir., 
84 F.2d 97, that the same principle applies to 
relief by declaratory decree.”* 


(e) In my opinion, what the majority orders to 
be done here, as well as what this Court ordered 
in the cases listed in fn. 20, supra, offends di- 
rectly against these recognized principles. By 
putting this Court in conflict with the Supreme 
Court in the respect discussed—in which atti- 
tude, in my opinion, we have exhibited less 
sympathetic understanding of the complex prob- 
lems facing school boards in the South than 
that shown by the Supreme Court—we invite 
the District Judges, under oath “to support and 
defend the Constitution,” to base their decisions 
on their own conscientious convictions of what 
is constitutional and right under the facts of the 
cases coming before them. 


26. Other Courts of Appeal are currently applying this 

sae to segregation cases coming before them. 

e.g., Carson et al v. McDowell County (N. C.) 

4 “Cit. 1955, 227 F.2d 789; and Hood et al v. Sumter 

County 24. Cc ), 4 Cir. 1956, 232 F.2d 636, cert. den. 
$52 U. S. 870. 


VI. 


(a) The action of the majority in sending this 
civil action back with instructions to keep it 
open on the docket is, in my opinion, without 
warrant in law or in fact. The idea seems to be 
that it may serve as a rallying point for plain- 
tiffs or others if their distrust of the school board 
should prove well founded—that other situations 
in other schools may be dealt with in this suit. 
The obvious answer to this attitude is that relief 
which may be granted in this suit can never rise 
above the facts pleaded as the basis for that 
relief.?7 

The sole factual predicate for action here was 
the assertion that plaintiffs were entitled to at- 
tend Barwise School because it was nearest their 
homes. That right was vouchsafed them long be- 
fore the case was tried, and there is nothing to 
be litigated under the facts alleged. No life can 
be breathed into the case by seeking to tack 
onto it claims for different relief based upon 
different facts which may arise in the future. 


[Transfer Rights Individual] 


Much was said in the argument about the 
right to transfer from one school to the other. 
Of course, the right to transfer is single, belong- 
ing to each individual. A court would not have 
jurisdiction to intervene until such individual had 
exhausted administrative remedies. This rule is 
made clear in the decision of the Court of Ap- 
peals for the Fourth Circuit in Carson v. War- 
lick, Nov., 1956, 25 Law Week 2252. “There 
is no question as to the right of these school 
children to be admitted to the schools of North 
Carolina without discrimination on the grounds 
of race. They are admitted, however, as indi- 
viduals, not as a class or group; and it is as 
individuals that their rights under the Constitu- 
tion are asserted . . . It is the state school author- 
ities who must pass in the first instance on their 
rights to be admitted . . .” 


(b) The majority opinion seems to infer that, 


27. CE iaeray Ins, Co. v. Moses, 5 Cir. 1929, 86 
F.2d 219; 6 Moore, Par. 54.62, p. 1208, and 2 
ood Par. 3. 18, p. 1653 and 1954 Cumulative 
Supplement, p. 107; and cf, Beach v. Kock, 8 
1944, 140 F.2d 852, 861-862. 

Rule 54(c) enlarges the relief which may be 
granted beyond the askings of prayer for relief; but 
it does not permit relief to be granted beyond. that 
justified by the facts pleaded and proved. Thomas 
: ee Pe Rote Corporation, 10 Cir., 1955, 224 
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because plaintiffs alleged that they were bring- 
ing a class action, other undisclosed persons 
might utilize the present suit to bring up new 
facts and ask new relief. That would not be 
possible even if this were in any proper sense 
a class action, which, in my opinion, it is not. 

In the first place, plaintiffs never purported to 
represent anybody but persons having a claim 
to attend Barwise School based solely upon their 
contiguity thereto. It is true that they made the 
general assertion that they spoke for others of 
their class. But the defendants in their pleadings 
denied that there was any such class, or that 
plaintiffs qualified as spokesmen for any class. 


This created an issue of fact with respect to- 


which plaintiffs bore the burden and no proof 
at all was offered. The mere ipse dixit of the 
author of the complaint can, of course, avail 
plaintiffs nothing.”® 

(c) The majority opinion seems further to 
treat the action as a “true” class action, and to 
invest it with an outreach broad enough to 
encompass all of the rights of all of the pupils 
in all of the schools in the Wichita Falls Inde- 
pendent School District.2® But plaintiffs have 
never in their complaint aspired to the mainte- 
nance of a “true” class action, categorically limit- 
ing by specific averments, the class action they 
sought to bring to that provided in Rule 23(a) 
(3) F.R.C.P., commonly referred to as the “spuri- 
ous class suit.” 3 Moore, pp. 3442 et seq., and 
3456. 

The distinction is quite important as, in a 
true class suit, all members of the class are 


28. Lion Bonding Co, v. Karatz, 1923, 262 U. S. 77; 
Hansberry v. Lee, 1940, 311 U. S. 32; McLellan v. 
Rose, 5 Cir., 1918, 247 Fed. 721, 724; 3 Moore’s 
Federal Practice, pp. 3418 et seq., 3422 and 3423; 
and 89 Am. Jur., Parties, §53, pp. 926, et seq. 

29. The only possible source of such an idea is the 
statement of plaintiffs’ counsel to the Trial Court: 
“This is a broader suit than just these twenty-four 
plaintiffs. This is a class action . . . for a determina- 
tion of how all the schools in this district shall be 
administered . . ?” But there is no syllable of proof 
tending to establish that counsel had any authority 
to speak for such a class or even for any plaintiff 
except the one who testified. And the Court would 
not be tempted, if otherwise justified, to indulge any 
presumptions in favor of the authority of plaintiffs’ 
counsel in view of his recent experience in a District 
Court in Texas. 

He had filed a motion on behalf of two minors 
by their parents to intervene for the purpose of 
citing the defendants for contempt of court in Civil 
Action No. 866, D.C, E.D, Texas, Texarkana 
Div., Wilma Dean Whitmore, et al v. H. W. Stil- 
well, President of the Texarkana Junior College, 
et al, (see fn, 20, supra) and his authority to rep- 
resent the two complaining intervenors had been 
challenged. 


bound by the judgment.®® On the other hand, 
the spurious class action is merely a permissive 
joinder device, and the judgment binds only 
“those parties actually before the Court.” Mar- 
tinez, et al v. Maverick County Water Control 
etc. District, 5 Cir., 1955, 219 F.2d 666. 


[Effect of Judgment Below] 


(d) The majority, in my opinion, misconceives 
the character of this proceeding. The judgment 
rendered by the Court below was a summary 
judgment on the merits and completely disposed 
of all of the issues raised by the pleadings and 
the testimony. After filing their answer defining 
all of the issues raised in the case, defendants 
had moved the Court “to dismiss the action be- 
cause the complaint fails to state a claim against 
defendant upon which relief can be granted, or 
in the alternative to grant summary judgment 
for defendant under Rule 56, .. .” The motion 
was supported by affidavits. 

Plaintiffs moved to strike that motion because 
it was in the alternative (which motion the 
Court below denied), but requested “the right 
to take testimony on these issues and particularly 
to examine the defendants Joe B. McNeil and 
Leroy Stone with respect to the allegations made 


When called to the witness stand in that case 
he admitted that he had never been employed by 
the complaining minors or-their parents, had never 
seen them until the day of the trial, and that his 
authority to represent them had come exclusively 
rye intermediaries essaying to speak for them. 

ortion of the colloquy following his testimony 
ae that of the two minors at the hearing of Sep- 
tember 27, 1956 follows: 

“Mr. Tate: May it please the Court, I would like 
to move the Court to dismiss this suit with respect 
to this petitioner and ask that they both be dis- 
missed without prejudice so if they want to hire 
another lawyer, they may. 

The Court: You mean you are disqualifying 
yourself? 

Mr. Tate: Yes, sir. 

The Court: Your motion will be granted... . 
Now, just a minute, there has been some testimony 
here that this Court cannot overlook. And in mak- 
ing this statement that I am going to make, I want 
to say that as far as this Court is concerned, this 
type of lawsuit stands on the same basis as any 
other lawsuit filed in this Court and there are cer- 
tain rules and demeanor that the attorneys of this 
bar must follow. I would suggest to you, Mr, Tate, 
that in the future if you expect to appear in this 
Court in connection with any of these cases or any 
lawsuit, regardless of what it is, that you be sure 
that you are properly employed in the case. .. . 

Mr. Tate: I want the Court to know I appreciate 
very much the situation. . . .” 

30. Hansberry v. Lee, supra; "Weeks v. Bareco, 7 Cir., 
1941, 125 F.2d 84, 98, and cf. Troup v. McCart, 
et al, 5 Cir., 1956 ........ F.2d 


eeeeeeese 
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in their affidavits.” The matter proceeded to 
hearing upon full oral testimony and all parties 
considered it as a hearing on the merits as is 
clearly reflected in the arguments and in the 
colloquies between the Court and counsel. The 
Court entered detailed findings of fact on every 
issue presented, and there is no room for the 
contention that there was any dispute in the 
testimony, or any material issue as to the facts. 
The order entered by it, regardless of the label 
put upon it, was an order for summary judg- 
ment *! which is a final disposition of the case on 
the merits and there is nothing left to remand. 


Vil. 


In my opinion, even if we were vested with 
a discretion, we ought to follow the course so 
clearly sanctioned in the Supreme Court deci- 
sions, by approving the conciliatory action of 
the Court below in what appears to me to be a 
wise, tolerant and educated judgment. The net 
result of the course the majority now commands 
is to leave the whole delicate problem in the 
realm of controversy, to invest the participants 
with the trappings of combat, and to invite pro- 
longation of the struggle. It arms one party with 
a weapon carefully leveled at the other, inviting 
one to put the weapon into operation, compel- 
ling the other to engage itself in protective meas- 
ures. 

This course represents, in my opinon, a stra- 
tegic mistake of real magnitude. Practically every 
responsible person in a place of public leadership 
has stated that this problem will be solved only 
as men’s hearts are reached and touched. Weap- 
ons have never changed the human spirit, or 
fomented good will, and the threat of force they 
carry has never nurtured brotherhood. To tempt 


81. Rule 12(b) F.R.C.P. provides: 
“If, on a motion asserting the defense numbered 
(6) to dismiss for failure of the pleading to state 
a claim upon which relief can be granted, matters 
outside the pleading are presented to and not ex- 
cluded by the Court, the motion shall: be treated 


as one for summary judgment and disposed of as 
provided in Rule 56, .. .” 

And see Slagle v. United States, 5 Cir., 1956, 228 
F.2d 678, and authorities therein cited: and 2 
Moore’s Federal Practice, p. 2256, and 1954 Cum- 
ulative Supplement, p. 148. 


one litigant to keep his eyes glued to the gun- 
sight, thus provoking the other inevitably to 
divert most of its energies from constructive and 
probably generous action to preparations for 
defense, is to perform a distinct disservice to 
both and, more important, to the public. 

The Supreme Court has recognized as imposed 
upon the District Courts responsibilities of states- 
manship in addition to the duty to pass upon 
legal points. Judicial fiats are not self-executing. 
It would be well if we should pause to ponder 
upon these words written by Mr. Justice Jackson 
in the last days of his life:*? 


“It is not idle speculation to inquire which 
comes first, either in time or importance, 
an independent and enlightened judiciary 
or a free and tolerant society. Must we first 
maintain a system of free political govern- 
ment to assure a free judiciary, or can we 
rely on an aggressive, activist judiciary to 
guarantee free government? While each un- 
doubtedly is a support for the other, and 
the two are frequently found together, it is 
my belief that the attitude of a society.and 
of its organized political forces, rather than 
its legal machinery, is the controlling force 
in the character of free institutions. .. . 

“Judicial functions, as we have evolved 
them, can be discharged only in that kind 
of society which is willing to submit its 
conflicts to adjudication and to subordinate 
power to reason... .” [Emphasis supplied.] 


Those words fit well into the admonition of 
the Supreme Court in Hecht that co-ordinated 
action between administrative body and Court 
is in absolute essential to the successful func- 
tioning of either; and that it is of supreme im- 
portance that neither shall look upon the other,— 
and that the public shall look upon neither,—as 
an “alien intruder.” By leaving the problem be- 
fore us in litigation, we contribute towards re- 
ducing it to a level which assumes that it pos- 
sesses only a horizontal dimension. The truth is 
that the vertical dimension is of transcendent 
importance. 


$2. The Supreme Court in the American System of 
Government, by Robert H. Jackson, pp. 81 and 82-3. 
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EDUCATION 


Public Schools—Texas 


Herminia HERNANDEZ et al. v. DRISCOLL CONSOLIDATED INDEPENDENT SCHOOL DIS- 
TRICT, et al. 


United States District Court, Southern District, Texas, January 11, 1957, Civ. No. 1384. 


SUMMARY: School children of Mexican descent in public schools in Driscoll, Texas, brought 
an action in federal district court against school officials of that city and state. The school 
children stated that the practice by the school officials of placing school children of Mexican 
descent in separate classes for the first and second grades of school and of requiring their 
attendance in these two grades for a period of four years was in deprivation of their rights 
under the Fourteenth Amendment to the United States Constitution as being discrimination 
on the basis of ancestry. The school children asked for injunctive relief and for money 
damages. The school officials answered that the segregation complained of was not done on 
the basis of race or ancestry, but solely because of the inability of some beginning school 
children to speak or understand English. The school officials also filed a counter-claim ask- 
ing that the parents of the school children involved be restrained from speaking any lan- 
guage but English in the presence of school-age children and requiring the parents not to 
permit the children to associate with anyone who does not speak English. An interim order 
of the court together with some of the pleadings in the case were printed at 2 Race Rel. L. 
Rep. 34. In a decision issued on January 11, 1957, the court found that grouping of pupils on 
the basis of ancestry was arbitrary and unreasonable and directed that grouping only on the 
basis of individual ability to speak and understand the English language would be permitted, 
beginning with the 1957-58 school term. The school district’s counter-claim was dismissed. 





ALLRED, J. 


Plaintiffs, United States citizens of Mexican 
extraction, suing through their parents as next 
friend, are first and second grade students in 
the Driscoll school. The District and its trustees, 
in their official capacity, are defendants. The 
claim is that defendants, under color of state 
law, have deprived, and are depriving, plaintiffs 
of rights secured to them by the Constitution 
by (a) maintaining separate classes for children 
of Latin-American descent in the first and second 
grades; and (b) using an educational system 
which requires a majority of such children to 
spend three years in the first grade before pro- 
motion to the second grade.” 

Defendants deny any discrimination because 
of racial extraction and say that such children 
come from homes where English is not spoken, 
and since they are unable to speak and under- 
stand the English language when they enroll 
and cannot be instructed in such language as 
required by Texas law,’ it is necessary and ad- 
1, The court sustained a motion to dismiss as to J. W. 


Edgar, State Commissioner of Education, on Sep- 
tember 7, 1956. 
2. Allegedly in violation of 42 U.S.C.A. 1983, juris- 
diction being claimed under 28 U.S.C.A, 1848(8). 
8. Article 288, Texas Penal Code. 


visable that they be taught in separate class 
rooms until they can go forward with the work 
in the same room with children who do not 
have the foreign language handicap; that the 
grouping in the first and second grades is solely 
because of the language handicap, as the result 
of a decision made in good faith by the school 
authorities in solving a difficult pedagogical 
problem, with which decision the courts cannot 
interfere. 


[Separate Schools Abandoned] 


Although at one time the Driscoll District 
maintained separate schools for children of 
Anglo and Latin extraction, this was abandoned 
in 1949 after the issuance of instructions and 
regulations by the State Superintendent of Pub- 
lic Instruction pointing out that such separate 
and segregated schools were in violation of the 
State Constitution. At present, and since 1949, 
there is no separation anywhere except in the 
classrooms. All children of the same grade are 


‘in the same building. There is no separation in 


the restrooms, cafeteria, buses or playground. 
Apparently the children, regardless of racial ex- 
traction, associate with one another on an equal 
and amicable basis. 
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Driscoll is a rural community with an average 
attendance of 288 in all grades. Approximately 
70% of the students are of Latin (Mexican) ex- 
traction. The percentage is higher in the first 
three grades—being approximately 75%. Many 
of the childrens’ parents are migratory workers 
who kept their children out of school at the 
beginning of the school year and take them out 
again before the close. As a result there was, 
during the 1955-56 school year, an increase of 
45.4% in the number of Latin-American children 
in March over the previous October. 


[Methods of Meeting Problem] 


With one exception hereafter discussed, so 
far as the record shows, none of these children 
were able to speak or understand the English 
language when they were enrolled. Spanish only 
was and still is spoken bv the pareuts in the 
home. There is no dispute that this presents a 
serious teaching problem in the Driscoll school 
as indeed it has in other areas. The problem 
has been and still is the subject of many studies 
and treatises. It has been dealt with by different 
methods in various communities ranging from 
the system now prevailing in the Driscoll district 
to that of mixed classes from the outset, irrespec- 
tive of ability to speak or understand English, as 
recommended by the witness, Dr. George I. 
Sanchez.* No doubt the varying methods depend 
on many factors such as the percentage or num- 
ber of non-English speaking students, size and 
financial ability of the school, number of teach- 
ers, etc. 

I am impressed with the testimony and 
opinions of Dr. Sanchez and his conclusion that 
the best method is that there be no grouping on 
account of the language barrier from the very 
beginning. Perhaps in time this will be accepted 
but it is not now in keeping with the opinions 
and recommendations of other outstanding au- 
thorities. As late as 1951 Dr. Sanchez was of the 
opinion that separate classes on the same campus 
for the first grade only were proper where scien- 
tific tests showed that a beginner did not pos- 
sess a sufficient familiarity with the English 
language substantially to understand class room 
instructions. Dr. Sanchez has altered his opinion 
since then. So, at the very outset, it must be 
accepted, on the record here, that there is noth- 


4. Professor and Consultant in Latin American Educa- 
tion, Chairman, Department of the History and 
Philosophy of Education, The University of Texas. 


ing unreasonable about good faith grouping for 
language deficiencies at least for the first year. 
Indeed counsel for plaintiffs does not contend to 
the contrary. 


[Grading Practices] 


But prior to 1955 when litigation was threat- 
ened,° the District maintained a system whereby 
practically all children of Latin-American ex- 
traction were kept in the first two grades for 
four years and permitted to enter the regular 
third grade with English speaking students who 
had completed the same grades in two years.® 
This pattern was followed, irrespective of indi- 
vidual progress and abilities, without exception 
for years. In 1955, after threat of litigation, de- 
fendants reduced the time for completion of the 
first two grades from four to three years when 
all children were to be put together in the third 
grade. This is as yet an experiment only. No 
scientific tests are given to determine aptitude or 
progress, reliance simply being had upon the 
judgment of the teachers, practically all of whom 
have had their experience and training under the 
old system. Of course, there could be no better 
test than this if the teacher’s judgment is in good 
faith, uninfluenced by the system that has pre- 
vailed and the uniform placing of Latin-Ameri- 
can children in their separate slots and keeping 
them there for the given period—four years, now 
three. Very few promotions have been made out 
of the Latin sections and then only to a higher 
Latin section, not an Anglo or English-speaking 
section. 

All students in both the Latin and Anglo sec- 
tions of the second grade have satisfactorily com- 
pleted their first grade work. There are students 
of varying abilities in both sections: good, aver- 
age and below average in both groups. These 
use the same books and materials and all have 
sufficient knowledge of English to understand 
instructions. But defendants contend that the 
average Latin student is not able to compete on 
an equal basis if placed in the Anglo second 
grade section because of his or her vocabulary 
being less adequate than that of the Anglo child; 
that it therefore is to the best interest of the 


5. This action was filed November 22, 1955. 

6. Under this policy the first grade generally required 
three years, divided into (a) a beginner’s class; 
(b) low first and (c) high first, each requiring 
one year. After an additional year in a separate 
class in the second grade, the child was permitted 
to go into the mixed third grade. 














COURTS 331 


Latin child to continue in the Latin section.’ 
Defendants also say, however, that the inability 
to compete continues to some degree even after 
integration in the third grade and even higher. 
Formerly there was segregation in separate 
buildings and on separate campuses, based on 
the same arguments, through the sixth grade. 


[School Authorities’ Contention] 


Defendants agree that there should be no 
discrimination or separate instruction because 
of descent or ethnic group from which a student 
comes; and they contend that there is no such 
discrimination in the Driscoll schools, that the 
grouping has been solely due to English lan- 
guage deficiency, that the line has been drawn 
by a good faith decision, presumptively reason- 
able.® Defendants state the question very clearly 
on brief, as follows: 


“The only question which the court should 
decide is whether such grouping is done, 
no matter where the line is drawn, because 
the children are of Latin descent, or 
whether it is done because of a good faith 
decision by the school authorities as to 
where the line should be drawn because of 
the language handicap. The question to be 
decided here should be whether what is 
done at Driscoll is done because the chil- 
dren are of Latin descent, or . . . because 
of what the school authorities have in good 
faith decided is the best way to try to re- 
move the language handicap and teach the 
children.” 


The foregoing is a generally correct statement 
of the issue but it overlooks the fact that the 
Driscoll school authorities have drawn the line, 
not only for beginners but through the first and 
second grades, not on a basis of individual apti- 
tudes or attainments, but against all children 
of Latin-American extraction as a class. This is a 


7. On aie defendants pole out various bits of testi- 
mony by some of the minor plaintiffs which al- 
legedly show their inability to speak or understand 
the English language. As observed by the Court 
at the conclusion of the evidence, these children 
appeared to be as bright as Anglo children of the 
same age; and, I add, their mistakes were no more 


than those that might "have been made by any other . 


child under the excitement or other emotions of a 
first appearance in court. 

8. Trustees of Pleasant Grove Ind. Sch, Dist. v. Bagby 
(Tex. Civ. Ap pp.) 287 S.W.(2) 750, cert, den, 342 
U.S. 821; Foley v. Benedict, 129, Tex, 198, 55 
S.W.(2) 805. 


modified continuation of the old policies under 
which all such children once were segregated on 
separate campuses through the first six grades. 
That the line is drawn on a racial rather than a 
merit basis is evidenced by the overall facts and 
the refusal in September 1955, to place a be- 
ginning Latin child, Linda Perez, who could 
speak no Spanish, in the Anglo section until after 
a lawyer's services had been secured. In the 
twelve years that the present superintendent has 
been at Driscoll this is the only Mexican child 
that had been placed in the Anglo section and 
then only after the lawyer’s intervention. 


[Testing Insufficient] 


At present tests are being given beginner Latin 
children to determine their ability to speak, un- 
derstand and be instructed in English. But no 
tests are given or contemplated beyond the be- 
ginner’s test to determine whether an individual 
child is capable of going into the regular first 
or second English-speaking grade. This will not 
do. It is in contravention of the principles enun- 
ciated in the Texas case of Independent 
School District v. Salvatierra (Tex. Civ. App.), 
33 S.W.(2) 790, relied upon by defendants in 
support of the elementary proposition that it 
is for the school authorities to plan methods of 
instruction, classify and group the pupils so as 
to bring to each one the greatest benefits ac- 
cording to his or her individual needs and apti- 
tudes; and that whatever may be the effect or 
incidents of the general plan as working an un- 
lawful discrimination in any given case, the 
courts may not condemn the whole plan nor lay 
down arbitrary tests and rules by which the 
school must be operated so as to prevent 
discrimination. But I quote from that case as 
follows:® 


“In this case this court can say no more 
than that the school authorities have no 
power to arbitrarily segregate Mexican chil- 
dren, assign them to separate schools, and 
exclude them from schools maintained for 
children of other white races, merely or 
solely because they are Mexicans. An un- 
lawful discrimination will be effectuated if 
the rules for the separation are arbitrary 
and are applied indiscriminately to all Mexi- 
can pupils in those grades without apparent 
regard to their individual aptitudes or at- 


9. Emphasis mine throughout unless otherwise indi- 
cated. 
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tainments, while relieving children of other 
white races from the operation of the rule, 
even though some of them, as for instance 
those who tardily enter the terms, may be 
subject to the classification given the Mexi- 
can children. To the extent that the classifi- 
cation is arbitrarily imposed upon those of 
one race, but relaxed in its application to 
those of the other races so as to exclude 
the latter from its operation, it constitutes 
an unlawful racial discrimination. 

“These conclusions bring us back to the 
question of remedy. No court may lay down 
a set of rules by which the school board and 
faculty shall grade, classify and assign the 
pupils, for such are purely administrative 
functions inherent in the local school au- 
thorities and wholly foreign to the preroga- 
tives of the judiciary. Those rules, by 
whatever authority promulgated, must be 
more or less flexible and adjustable to the 
peculiar needs of each school, grade, and 
class, as well as to the instructional needs 
of the individual pupils. Only the school 
authorities there on the ground as each pupil 
is presented for admission, may properly, 
reasonably, justly, or effectively grade, clas- 
sify and assign the applicants.” 


The same principles are stated in Mendez v. 
Westminster School District, (D.C., Cal.) 64 
F.Supp. 544, 550,7° as follows: 


“It has been held that public school au- 
thorities may differentiate in the exercise 
of their reasonable discretion as to the 
pedagogical methods of instruction to be 
pursued with different pupils. And foreign 
language handicaps may be to such a degree 
in the pupils in the elementary schools as 
to require special treatment in separate 
classrooms. Such separate allocations, how- 
ever, can be lawfully made only after cred- 
ible examination by the appropriate school 
authority of each child whose capacity to 
learn is under consideration and the determi- 
nation of such segregation must be based 
wholly upon indiscriminate foreign lan- 
guage impediments in the individual child, 
regardless of his ethnic traits or ancestry.”21 


Here there is no pretense of individual tests 
after the beginners’ class. While the claim is 
10. Affirmed, 9 Cir., 161 F(2) 774. 


11. Quoted also in Gonzales v. Sheely, (D.C., Ariz.), 
96 F.Supp. 1004, 1009. 


made that the judgment of the teacher is an 
adequate substituie for the test, the fact remains 
that no child has been promoted from the Latin 
to the English-speaking section. The few pro- 
motions that have been had were always to a 
higher Latin section.?? 


[Effect on Other Pupils] 


Defendants say that to mix the Latin and 
Anglo students before the third grade will re- 
tard the English speaking students. It is ad- 
mitted that within the Anglo, as well as the 
Latin group, there are students of varying abili- 
ties—high, average and below, in varying de- 
grees. If individual tests were used, and the 
individual abilities of the students recognized, 
there would be no retarding of any child, re- 
gardless of racial extraction. Defendants do not 
have separate sections, in either group, for the 
highly intelligent, the average, etc. So, theo- 
retically, the better students in either group 
might be retarded by the slower ones; but de- 
fendants have grouped all pupils, regardless .. . 
of capabilities, into each section with the re- 
sult that all children of Mexican extraction are 
in one group and all of Anglo in the other, ir- 
respective of individual abilities. 

This is not a line drawn in good faith, based 
upon individual ability to speak and understand 
the English language. It is the very opposite. 
It is unreasonable race discrimination against 


12. The Superintendent expressed the view that once 
a child is within a room there would be nothing 
particularly to be gained to pick that child out an 
place him in another room in order that he might 
be mixed. Whereupon the Court said: “Looks to 
me like it would be an incentive to the others if 
they saw merit being recognized that way.” On 
brief defendants’ counsel say: 

“If the Court will give that thought further con- 
sideration, we believe it will be seen that such a 
method would call for a recognition of a difference 
in descent, and would imply that those who are 
not of Latin descent are superior to those of Latin 
descent and their company should be preferred. 

en we are seeking to do away with distinctions 
or differences resulting from racial or ethnic dif- 
ferences, we would be defeating our purpose if we 
followed a plan which caused small children to think 
that it is a desirable reward to be taken out of a 
group which happens to be of Latin descent and 
Eat with a group which happens to be of Anglo 

escent.” 

The foregoing clearly demonstrates that the pres- 
ent discrimination is based upon race rather than 
English speaking ability. If indeed the Anglo group 
were designed for English-speaking cntane, as 
defendants contend it is, rather than upon racial 
origin, as it is, promotion to that group would be a 
a incentive, a recognition of individual merit 
with no racial connotations. 
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all Mexican children as a group throughout the 
first two grades. That it has this effect cannot 
be disputed. If scientific or good faith tests 
were given the result might not weigh so heavily. 
But where, as here, no such tests have been 
given, it is unreasonable on its face; and, when 
considered along with the other facts and cir- 
cumstances enumerated, it compels the conclu- 
sion that the grouping is purposeful, intentional 
and unreasonably discriminatory." 


[Relief Sought] 


Plaintiffs ask that defendants be restrained 
from (a) continuing the system of separating 
children of Mexican descent arbitrarily, un- 
reasonably and discriminately; (b) separating 
students for language deficiency in any grade 
beyond the first and then only after individual 
and scientific tests as in the Delgado case, foot- 
note 13 supra; and (c) continuing the separa- 
tion of any student who during the initial 
scholastic year acquires a sufficient familiarity 
with the English language to understand in- 
structions in first year subject matter. I do not 
believe the court has the right to “draw the 
line” beyond the first year any more than de- 


18. It also violates instructions and regulations promul- 
gated by the State Superintendent of Public In- 
struction in 1 after an agreed judgment in the 
unreported case of Delgado v. Bastrop Independent 
School District (D.C., Tex.—_Judge Rice), (Def. Ex. 
1, pp 72-75). Those instructions, so far as pertinent 
here, are as follows: 

“9. These instructions and the above-mentioned 
judgment recognize that it is permissible to have 
separate classes in the first grade for any students 
who have language difficulties, whether the students 
be Anglo American, Latin American or any other 
origin; such separate classes shall be formed only 
for instructional purposes, on the same campus and 
with the same school facilities as are available to 
all other first grade students. Such classes may be 
formed only after a language test has been applied 
to all first grade pupils. The separate classes, there- 
fore, will be comprised of all students with language 
handicaps, regardless of their native tongue. These 
separate classes should be formed only for students 
who clearly demonstrate that they do not understand 
English sufficiently to follow even the simple class- 
room teachin rocess. Since this separation is 
permissible only for the purpose of familiarizing the 
pupils with the English language to the extent that 
they can understand class-room instructions, said 
pupils cannot be separated in any other school 
activities or facilities. All of said pupils, therefore, 
are entitled 
facilities, as all other pupils, to joint participation in 
school contests, dramatics, musical organizations, 
play grounds, recesses, and organized sports, and 
to joint participation in all other activities which 
are generally considered part of the educative 


> 


process.’ 


to the same cafeteria and lunchroom - 


fendants have to draw it as they have. Setting a 
period of one or two years for all so called non- 
English students ignores individual capabilities. 
While the evidence in this case preponderates 
to the effect that in most schools one year of 
beginner’s instruction generally is deemed suf- 
ficient, I cannot say that this has been shown so 
clearly that the court can “draw the line” at 
that point and say to the District “You must 
admit all children who could not speak or under- 
stand English a year ago into the first grade re- 
gardless of the lack of progress some of them 
may have shown.” That would be just as im- 
proper as it is for the District to say “ALL of you 
who could not speak and understand English 
a year ago must spend two or three years more 
in segregated classes regardless of the progress 
you may have made and of your present ability 
to speak, understand and be instructed in 
English.” 

Judgment will be entered declaring the Dis- 
trict’s separate grouping of students of Mexican 
extraction is arbitrary and unreasonable because 
it is directed at them as a class and is not based 
upon individual capacities; (2) that any group- 
ing, whether in the beginning or subsequent 
years, must not be based upon racial extraction 
but upon individual ability to speak, under- 
stand and be instructed in the English language; 
and (8) that individual capacities and abilities 
in this respect must be determined in good faith 
by scientific tests recognized in the field of edu- 
cation. Injunction will issue prohibiting group- 
ing upon any other basis, the injunction to be 
effective at the commencement of the scholastic 
year 1957-58. This will give the school authori- 
ties ample time to formulate a program accord- 
ingly without undue interference with its cur- 
rent work. 


[Class Action Appropriate] 


Defendants’ final contention on brief is that 
there is no evidence that plaintiffs adequately 
represent the class they purport to represent 
and that, therefore, plaintiffs may not maintain 
the action under Rule 23(a). This contention 
comes a bit late and is overruled. 

While defendants did deny in their formal 
pleadings that plaintiffs were entitled to bring 
the suit as a class action, the District filed a 
counter-claim against the parent plaintiffs “both 
individually and as representative of all of the 
parents residing within the boundaries of the 
Driscoll . . . School District who are of Mexican 
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or other Latin-American descent and who have 
children in the first and second grades or chil- 
dren of pre-school age, as a class.” The District 
further alleged that the class was so numerous 
as to make it impractical to bring them all be- 
fore the court and the “above named Parent 
Plaintiffs will fairly insure the representation in 
this court of all of the members of said class,” 
etc. A mandatory injunction was prayed for 
“requiring said Parent Plaintiffs and all members 
of the class they represent to speak only the 
English language in the presence of their chil- 
dren . . . and requiring said parents to not per- 


persons who do not speak English,” etc. Plaintiffs 
did not deny these allegations by the District 
so they stand admitted." 

When counsel were asked at the outset to 
make a statement of their contentions, defen- 
dants’ counsel understandably failed to mention 
that there was any dispute as to plaintiffs’ right 
to maintain the suit as a class action. No doubt 
if counsel had mentioned it some additional 
evidence would have been offered. In any 
event, I hold the evidence is sufficient. 

The Clerk will notify counsel to submit an 
order in accordance with this memorandum. 


mit their said children to associate and play with 14. Defendants’ counter claim is of course denied. 





EDUCATION 
Public Schools—Virginia 


Jerome A. ADKINS et al. v. The SCHOOL BOARD OF THE CITY OF NEWPORT NEWS et al. 
United States District Court, Eastern District, Virginia, February 11, 1957, Civ. No. 489. 


SUMMARY: In similar class actions filed in federal district court, Negro school children in 
Norfolk and Newport News, Virginia, sought to require school officials to admit them to public 
schools without discrimination on the basis of race or color. Similar motions to dismiss, on 
general grounds, were filed by the defendant school officials in each case and later supple- 
mental motions to dismiss were filed. The supplemental motions were grounded on the 
proposition that the pupil plaintiffs had not exhausted the administrative remedies afforded 
them by the recently enacted Virginia “Pupil Placement Act’ (Ch. 70. Va. Acts of 1956, 
1 Race Rel. L. Rep. 1109). The two cases were consolidated for a hearing on the motion to 
dismiss. The court held the placement act to be unconstitutional on its face because it 
required the Pupil Placement Board to consider the race of the child in making assignments 
to schools. The court further stated that the remedy afforded by the act, even if not 
unconstitutional, was not an adequate remedy which the pupil would be required to exhaust 
before proceeding with court action. The motions to dismiss were overruled. 2 Race Rel. L. 
Rep. 46 (1957). At a further hearing on the merits of the case, the court, finding that 
the school board had indicated no purpose to begin a good faith compliance with desegre- 
gation, issued an injunction ordering the schools to be opened without regard to race or 
color beginning with the September, 1957, term. The court, however, retained jurisdiction 
of the case and indicated, that, on a proper showing, its order might be modified. Similar 
action was taken in the Norfolk case, see below. 


HOFFMAN, District Judge. announced that the Governor of Virginia in- 


tended to call a special session of the General 


OPINION FROM THE BENCH Assembly to deal with the educational problems 


(At the conclusion of the evidence and argu- 
ment of counsel, the Court gave the following 
oral opinion: ) 

The Court: Gentlemen, when this matter 
was first brought to my attention at the pretrial 
conference on July 2, 1956, of course it had been 


arising out of the decision of the Supreme Court 
of the United States in Brown against the Board 
of Education; and the Court at that time felt 
very reluctant to proceed until it could be noted 
what the General Assembly of Virginia did with 
the problem when presented to that body. The 
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General Assembly has acted. Whether they have 
acted wisely or not is not for me to determine 
in this particular proceeding. They may act 
again; and they may act wisely or they may not 
act wisely. Over that body I have no control 
whatsoever. 


I note in reading the second decision in 
Brown against the Board of Education, in 349 
U.S. 294, the opinion starts with the language 
“All provisions of federal, state or local law re- 
quiring or permitting such [racial] discrimina- 
tion” in public education is unconstitutional and 


that those laws “must yield to that principle.” It. 


is true that there are varied problems that come 
up in consideration with each particular case. 
I can appreciate the fact that the Prince Edward 
County case involving a rural area may have 
an entirely different situation than what is pre- 
sented in this case and other cases involving 
cities. 

Counsel for the defendant read a portion of 
the statement of the Supreme Court of the 
United States in connection with the fashioning 
and effectuating of the decrees and the equita- 
ble principle that should govern those decrees. 
It is also stated, however, that this opinion goes 
further, and I quote in part: 


“While giving weight to these public and 
private considerations, the Court will re- 
quire that the defendants make a prompt 
and reasonable start toward full compliance 
with our May 17, 1954 ruling. Once such 
a start has been made the Courts may find 
that additional time is necessary to carry 
out the ruling in an effective manner. The 
burden rests upon the defendants to estab- 
lish that such time is necessary in the public 
interest and is consistent with good faith 
compliance at the earliest practicable date. 
To that end the courts may consider prob- 
lems related to administration arising from 
the physical condition of the school plant, 
the school transportation system, personnel, 
revision of school districts and attendance 
areas into compact units to achieve a system 
of determining admission to the public 
schools on a non-racial basis and revision 
of local laws and regulations which may be 
necessary in solving the foregoing prob- 
lems. They will also consider the adequacy 
of any plans and defendants may propose 
to meet these problems and to effectuate 
a transition to a racially non-discriminatory 


school system. During this period of ‘tran- 
sition the courts will retain jurisdiction of 
these cases.” 

And then the case goes on and states that the 
court should see to it that proceedings are made 
on a racially non-discriminatory basis with all 
deliberate speed. And I haven't the slightest 
idea what the words “with all deliberate speed” 
mean. I can only assume that it means that 
there must be some effective steps towards com- 
pliance. 

In examining the Defendant’s Exhibit No. 1, 
which shows the location of the various schools 
that have been heretofore reserved for white 
and colored children and which further re- 
vealed the locations of the races in the various 
sections of the city according to their residential 
areas, I am of the opinion and so conclude that 
the problem in Newport News is not an en- 
tirely unsurmountable one. By desegregating 
the school system it would appear that only 
the Walter Reed Elementary School covering 
grades of one to six inclusive and having a 
present enrollment of 523 white children will 
be vitally affected. This school has heretofore 
been reserved for white children but its loca- 
tion is on the fringe of a rapidly changing popu- 
lation area wherein the population will soon 
become all colored for reasons that have been 
fairly disclosed by the evidence when one 
gentleman I think testified that when colored 
people move into a residential area it has a 
tendency of pushing the white people out. This 
may well resolve itself into the Walter Reed 
Elementary School becoming substantially for 
colored children; and, of course, that in turn 
would involve the reallocation of many if not 
all of the white children now in attendance at 
that school if in accordance with the Virginia 
law as it now exists that no child shall be re- 
quired to attend another school where the mixed 
races exist. 


[Integration Not Ordered] 


As the Attorney General indicated, there 
undoubtedly will be minor instances of desegre- 
gation in some schools throughout Virginia, and 
that will be true no doubt in some of the other 
schools in Newport News. But this is inevitable 
under the ruling of the Supreme Court of the 
United States, which I think all counsel agree 
is the law of the land. The Supreme Court did 
not order mass integration. I have not read 
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anything in its decisions that indicate that there 
shall be mass integration. It merely stated that 
the school children could not be discriminated 
against solely by reason of race or color in mat- 
ters affecting assignment of children in public 
schools. 

The School Board and its Division Superin- 
tendent concede that no plan has been discussed 
and that no plan has been formulated looking 
forward to compliance with the Supreme Court 
decision in Brown against the Board of Educa- 
tion. They state, as is entirely logical to assume, 
that they look to the leadership of the State 
Legislature in solving the critical problems pre- 
sented by the Supreme Court ruling. Since the 
enactment of certain laws dealing with the 
subject of education at the 1956 extra session 
of the General Assembly held at Richmond dur- 
ing the month of September, 1956, this School 
Board and its Division Superintendent in effect 
are largely prevented from acting from a prac- 
ticable standpoint. I have previously expressed 
my views in a prior memorandum filed in this 
case to the effect that any logical interpretation 
of those laws enacted by the extra session of the 
General Assembly of Virginia clearly shows that 
there has been no effort on the part of that 
body, certainly, to in good faith implement the 
governing constitutional principles which the 
Supreme Court of the United States said is the 
proper test for the courts to consider. 


[Position of School Boards] 


It has been said that a prolonged delay will 
lead to leadership in the direction of compliance. 
But certainly thus far the trend has been in the 
reverse; and all efforts have been made to pre- 
vent any single instance of the mixing of any 
white and colored children in public schools, 
no matter how great or how small that mixing 
of races may result. I do not know of any par- 
ticular law that prevents the so-called gerry- 
mandering of the school areas. I appreciate the 
fact that the school boards and their division 
superintendents throughout the State of Vir- 
ginia have been placed in a most unenviable 
position. If they comply with the Constitution 
of the United States, as interpreted by the Su- 
preme Court of this country, their schools will 
be automatically closed and all State funds will 
be cut off. It is true there is some provision 
under the State law that they could reopen and 
operate on their own with the taxpayers of this 


community still contributing in the same manner 
as they have in the past to the maintenance of 
the school system through their taxes but with 
none of the money coming back to the Newport 
News area. If the school boards and the super- 
intendents fail to comply with the Constitution 
of the United States as interpreted by the Su- 
preme Court, they subject themselves to the 
process of contempt. It is not for me to advise 
these good people how they should proceed. 
But the constitutional law of this country can- 
not be evaded when it is called to the attention 
of the Court. 

Aside from the questions presented by the 
recently enacted laws of Virginia, the School 
Board could have readily by this time adopted 
a procedure or plan of desegregation prior to 
the opening of the fall term even in September 
of 1956; and certainly they could do so by Sep- 
tember of 1957. Whether the Legislature will 
be convened in the interim period, and if con- 
vened what the Legislature will do, is certainly 
problematical. 


[Jurisdiction Retained] 


It appears that under the Supreme Court 
decision, and also under the order entered by 
Judge Bryan in the Arlington case, that jurisdic- 
tion of these cases is retained by the Court with 
power to enlarge, reduce, on otherwise modify 
the provisions of the injunction to be issued or 
of any decree that may be entered in this or 
any other matter and it is well within the pro- 
vince of the Court to provide for gradual de- 
segregation upon a showing of good faith 
compliance or implementation of the Supreme 
Court decision. The school system in the City 
of Newport News, with I think only one excep- 
tion, provides for seven grades in the elementary 
system and five grades in the secondary or high 
school system. I believe that with one situation 
there are six grades in the elementary and six 
grades in the high school system. If there 
should be a substantial showing of good faith 
implementation the Court would be very much 
inclined to approve a decree providing for 
gradual desegregation starting in the fall of 
1957 with the first grade of the elementary 
schools and the first or lowest grade of the high 
school system. This would allow ample time to 
arrange for any necessary reallocation of the 
523 white children now attending Walter Reed 
Elementary School which would be affected. 
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However, there has been no showing of good 
faith implementation and while the members of 
the School Board are caught in a vise, so to 
speak, yet that is not their fault but it is not 
this Court’s fault. In the meantime the plain- 
tiffs are being deprived of their rights. And so, 
by reason of the obvious lack of attempt to 
promulgate any plan looking forward to deseg- 
regation gradually or otherwise, there remains 
nothing for this Court to do other than to re- 
strain and enjoin the defendants, their successors 
in office, agents, representatives, servants and 
employees from refusing solely on account of 


race or color to admit to or enroll or educate in, ~ 


any school under their operation, control, di- 
rection or supervision, directly or indirectly, 
any child otherwise qualified for admission to 
and enrollment and education in such a school. 
The injunction order to be entered shall be ef- 
fective with respect to the elementary and 
secondary schools as of August 15, 1957, to be- 
come operative at the beginning of the 1957- 
1958 session; that is, in September of 1957. In 
the event the execution of this injunctive decree 
is suspended by reason of any appellate court, 
the Court is of the opinion that it would be 
unwise to permit desegregation during the 
existence of any normal school year as this 
would require the reallocation of children al- 
ready in specific grades and classes. In the 
event that the Legis!ature should meet in the 
interim period and do something that may be 
constructive, or in the event that the School 
Board itself elects to promulgate a plan, then 
the Court will consider on motion any question 
with respect to the gradual desegregation as I 
have indicated in this brief opinion. 


DECREE 


This action having come on to be heard on 
February 11, 1957, upon the complaint, the 


answer, and evidence offered by the parties, and 
the arguments of counsel, the Court having 
heretofore denied defendants’ original and 
supplemental motions to dismiss said complaint. 

Upon consideration whereof, the Court being 
of opinion that the plaintiffs are entitled to the 
relief sought in their complaint, and having set 
forth the reasons for its conclusions in an 
opinion delivered from the bench which has 
since been reduced to writing and made a part 
of the record of this case, counsel having indi- 
cated that no further findings of facts and con- 
clusions of law are necessary. 


It is accordingly ADJUDGED, ORDERED 
AND DECREED: 

1. That the defendants, and each of them, 
their successors in office, agents, representatives, 
servants, and employees, be, and they hereby 
are, restrained and enjoined from refusing, 
solely on account of race or color, to admit to, 
or enroll or educate in, any school under their 
operation, control, direction or supervision, di- 
rectly or indirectly, any child otherwise quali- 
fied for admission to, and enrollment and educa- 
tion in, such school. 

2. That this injunction shall become effective 
on the 15th day of August, 1957, and is to be 
operative beginning with the school term 
1957-58 which normally commences in Septem- 
ber. 

3. That the plaintiffs recover from defendants 
their costs in this action. 

4. That this action remain upon the docket 
of the court and that the court retain juris- 
diction of the same for such future action, if 
any, as may be necessary therein, including the 
power to enlarge, reduce, or otherwise modify 
the provisions of this decree. 


Norfolk, Virginia 
February 26, 1957 
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Leola Pearl BECKETT et al. vy. The SCHOOL BOARD OF THE CITY OF NORFOLK, Vir- 


ginia, et al. 


United States District Court, Eastern District, Virginia, February 12, 1957, Civ. No. 2214. 


SUMMARY: In an action by Negroes in Norfolk, Virginia, seeking desegregation of schools 
in that city, the federal district court had consolidated the case with that of Adkins v. School 
Board of the City of Newport News, see above, in ruling on a motion to dismiss made by the 
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school officials (see 2 Race Rel. L. Rep. 46). At a hearing on the merits, the court issued an 
injunction to require the admission of Negroes to schools on a racially non-discriminatory 
basis beginning with the September, 1957, school term. The court retained jurisdiction of 
the case for any future modification of the order that might be necessary. 


HOFFMAN, District Judge. 


MEMORANDUM OPINION 


On January 11, 1957, this Court filed a memo- 
randum opinion denying motions to dismiss, 
holding that Chapter 70 of the Acts of Assembly 
of Virginia, Extra Session of 1956, was uncon- 
stitutional, and that plaintiffs were not required 
to exhaust any so-called administrative remedy 
allegedly afforded by Chapter 70. 

The matter now comes before the Court on 
the merits of the controversy. The evidence of 
the plaintiffs was restricted to three witnesses 
who testified that they were citizens of the 
United States, citizens of Virginia, members 
of the Negro race and having children in at- 
tendance at segregated public schools in the 
City of Norfolk which were maintained as such 
by the School Board of the City of Norfolk 
during the time of the institution of this action 
and the pendency thereof. It was then stipu- 
lated that all plaintiffs were similarly situated. 
The only other evidence presented by the plain- 
tiffs was the testimony of the Administrative 
Assistant to the Superintendent of Schools, Wal- 
ter W. Brewster, who also serves as Clerk of 
the School Board of the City of Norfolk. It 
appears that a petition bearing the signatures 
of more than 200 parents was filed with the 
School Board on July 14, 1955, at which time 
the School Board issued a statement which was 
not introduced in evidence but which generally 
indicated its obligation to comply with the de- 
cision of the Supreme Court of the United 
States in Brown v. Board of Education. Recog- 
nizing that the Norfolk City School system was 
dependent upon the State of Virginia to the 
extent of approximately 23% of its revenue, the 
School Board declined to take any action at 
that time pending further legislation to be en- 
acted by the General Assembly of Virginia. 
Since July, 1955, no formal action has been 
taken by the School Board of the City of Nor- 
folk to comply with the desegregation ruling 
of the Supreme Court of the United States, 
although on May 12, 1956, the School Board 
requested the Governor of Virginia to convene 
the General Assembly for the purpose of con- 


sidering the educational problems arising out 
of the Supreme Court decision. The legislation 
subsequently enacted by the General Assembly 
of Virginia at its extra session held in Septem- 
ber, 1956, is adequately referred to in this 
Court’s memorandum heretofore filed on Janu- 
ary 11, 1957. 


[Testimony for City] 


The testimony of the defendants was sub- 
mitted in the form of an affidavit from Lieu- 
tenant R. P. Racine, Commanding Officer of the 
Youth Bureau of the Police Department in the 
City of Norfolk, and an affidavit from Calvin H. 
Dalby, Director of Public Safety for the City of 
Norfolk. These two affidavits as supplemented 
by Lt. Racine’s testimony given in open court 
do not play any significant part in the Court’s 
determination of the situation presented. 

John J. Brewbaker, Division Superintendent 
of the Schools of the City of Norfolk, submitted 
an affidavit with accompanying exhibits and 
further amplified the same by testimony. The 
sum and substance of the School Superinten- 
dent’s evidence is that the City of Norfolk has 
substantially complied with the “separate but 
equal” doctrine, which was the applicable law 
prior to the decision in Brown v. Board of Edu- 
cation. The City of Norfolk is to be commended 
for its rapid strides in bringing about an equali- 
zation in physical equipment, curriculum, 
teacher load, and teachers’ salaries. If the 
“separate but equal” doctrine were now in 
existence, there would be no grounds for any 
relief to be afforded these plaintiffs. 

This action was heard by this Court on Febru- 
ary 12, 1957, immediately following the Court’s 
opinion in the case of Atkins v. School Board of 
the City of Newport News, et al., Civil Action 
No. 489, Newport News Division, heard on 
February 11, 1957, at which time the Court de- 
livered an opinion from the bench. Save and 
except the references to the local conditions 
existing in Newport News, the Court by refer- 
ence incorporates in this memorandum opinion 
the language set forth in the Atkins case. 

While the percentage of Negro to white popu- 
lation in the City of Newport News is con- 
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siderably higher than in Norfolk, it would ap- 
pear that, with one area excepted, the City of 
Newport News will be less affected by desegre- 
gation of the public school system. According 
to the testimony of the Division Superintendent, 
there are some localities in the City of Norfolk 
which will create individual problems in the 
elementary school system, particularly at the 
Patrick Henry School and the Gatewood School 
where the percentage of white to colored stu- 
dents would be approximately four to one in 
Patrick Henry and eight to one in Gatewood, 
with the preponderance of the student body 


being white, which allocation is based upon the 


assumption that the school children are assigned 
only in accordance with normal geographical 
consideration. 


[Zoning] 


As this Court stated in the Atkins case, there 
is no particular law which prevents reasonable 
reallocation of school areas for geographical 
purposes and it is logical to assume that even 
the foregoing percentages will be somewhat re- 
duced. Additionally, as to the Patrick Henry 
School, there is a redevelopment and housing 
plan now in its early stages which, if carried 
through to its completion, will substantially re- 
duce the number of colored children who would 
ordinarily be assigned to Patrick Henry School. 

With respect to the junior high schools cover- 
ing the seventh, eighth and ninth grades and the 
senior high schools providing education for the 
tenth, eleventh and twelfth grades, there will 
undoubtedly be some mixing of the races, but 
the Division Superintendent testified that, in 
his opinion, the percentage of white to colored 
children would probably be in excess of twenty 
to one in schools now occupied only by white 
children. In a frank and honest statement the 
Division Superintendent conceded that, but for 
the existence of the recently enacted laws of 
the State of Virginia, the City of Norfolk by 
a process of gradual desegregation could achieve 
good faith implementation and compliance with 
the Supreme Court decision without any in- 
surmountable difficulties. However, as the Di- 
vision Superintendent so aptly states, the Legis- 
lature’s recent action has tended to forestall 
any action which could have been taken by the 
local school boards to the end that compliance 
with the Supreme Court opinion may have been 
effected in this area. Faced with this dilemma, 


the Division Superintendent and the able and 
intelligent members of the School Board of the 


City of Norfolk are at a loss as to how to pro- 
ceed. 


[Effect of Legislation] 


When the Supreme Court rendered its de- 
cision in Brown v. Board of Education on May 
17, 1954, and thereafter supplemented the same 
in 349 U.S. 294, it apparently did not contem- 
plate that the various state legislatures would 
enact laws taking away from the local school 
boards the right to make assignments of pupils, 
as well as providing for the automatic closing 
of schools in the event of any mixing of races 
and the automatic cutting off of state funds if 
the mixing of races occurred in any school, 
whether by action of a pupil placement board or 
by any court order. Now that this situation has 
been presented, this Court cannot believe that 
the Supreme Court intended that the effect of 
its decision could be completely destroyed by 
action of the State Legislature. If this Court is 
incorrect in this conclusion, the Supreme Court 
decision is meaningless and may be totally dis- 
regarded. If this Court is correct in its ruling, 
then it follows that the School Board, the Di- 
vision Superintendent, and all parties directly 
or indirectly operating, controlling, directing, or 
supervising the school system are held responsi- 
ble for the good faith implementation of the Su- 
preme Court’s decision. The General Assembly 
of Virginia has effectively placed the local school 
boards and the division superintendents in the 
unenviable position of being required to answer 
to a court order, or causing the automatic clos- 
ing of schools with the cut off of all State funds. 
The issue should be met properly at this time 
in order that the matter may be clarified. 

In their individual capacities and as good 
citizens of the City of Norfolk, none of the mem- 
bers of the School Board nor the Division 
Superintendent should be criticized. Unfor- 
tunately, the requirement of good faith imple- 
mentation extends to them regardless of the 
leadership which may exist throughout the State. 
The problem in the City of Norfolk could be 
readily solved with a minimum of mixing of 


‘races if the local School Board and its able 


Superintendent were afforded any reasonable 
degree of cooperation from the General As- 
sembly of Virginia and the leaders of this Com- 
monwealth. 
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[Basis of Order] 


Finding as I must that there has been no 
showing of good faith implementation by the 
defendants in this case, irrespective of the rea- 
sons therefor, the Court is required to restrain 
and enjoin the defendants, their successors in 
office, agents, representatives, servants and em- 
ployees, from refusing, solely on account of 
race or color, to admit to, or enroll or educate 
in, any school under their operation, control, di- 
rection or supervision, directly or indirectly, 
any child otherwise qualified for admission to 
and enrollment and education in such school. 
The injunction order to be entered shall be 
effective with respect to all public schools in 
the City of Norfolk as of August 15, 1957, to 
become operative at the beginning of the 
1957-58 session, that is, in September of 1957. 
In the event the execution of the injunctive de- 
cree is suspended by reason of the action of 
any appellate court, the Court is of the opinion 
that it would be unwise to permit desegregation 
during the existence of any normal school year, 
as this would require the reallocation of children 
already in specific grades and classes. In the 
event the Legislature should meet in the interim 
period and enact laws which may be construc- 
tive as distinguished from obstructive in nature, 
or in the event the School Board of the City of 
Norfolk elects to promulgate a plan on or before 
August 15, 1957, and present the same to the 
Court for its approval, the Court will consider 
on appropriate motion any question with re- 
spect to gradual desegregation; the Court being 
of the opinion that gradual desegregation, be- 
ginning September, 1957, with the first, seventh 
and tenth grades, subject to appropriate pro- 
visions for such elementary schools as may 
continue through the seventh grade, would be 
advisable. 

Counsel shall submit to the Court any re- 
quest for additional findings of facts and con- 
clusions of law which they desire to be 
incorporated and made a part of this memo- 
randum opinion. The request shall be sub- 
mitted on or before February 18, 1957, and 


counsel shall similarly submit a suggested draft 
of final decree granting the injunction herein. 


DECREE 


This action having come on to be heard on 
February 12, 1957, upon the complaint, the 
answer, the evidence offered by the parties, and 
the arguments of counsel; the Court having 
heretofore denied defendants’ original and 
supplemental motions to dismiss said complaint. 

Upon consideration whereof, the Court being 
of opinion that the plaintiffs are entitled to the 
relief sought in their complaint, and having 
set forth the reasons for its conclusions in a 
written opinion heretofore filed and made a part 
of the record of this case; counsel having indi- 
cated that no further findings of facts and con- 
clusions of law are necessary. 


It is accordingly ADJUDGED, ORDERED 
AND DECREED: 


1. That the defendants, and each of them, 
their successors in office, agents, representatives, 
servants, and employees, be, and they are, 
hereby restrained and enjoined from refusing, 
solely on account of race or color, to admit 
to, or enroll or educate in, any school under 
their operation, control, direction or supervision, 
directly or indirectly, any child otherwise quali- 
fied for admission to, and enrollment and edu- 
cation in, such school. 


2. That this injunction shall become effective 
on the 15th day of August, 1957, and is to be 
operative beginning with the school term 
1957-58 which normally commences in Septem- 


ber. 


8. That the plaintiffs recover from defendants 
their costs in this action. 


4, That this action remain upon the docket 
of the Court and that the Court retain jurisdic- 
tion of the same for such future action, if any, 
as may be necessary therein, including the 
power to enlarge, reduce, or otherwise modify 
the provisions of this decree. 











COURTS 341 


EDUCATION 
Public Schools—Virginia 


Dorothy E. DAVIS et al. v. County SCHOOL BOARD OF PRINCE EDWARD COUNTY, Vir- 
ginia, et al. 


United States District Court, Eastern District, Virginia, January 23, 1957, Civ. No. 1838. 


SUMMARY: One of the original School Segregation Cases (1 Race Rel. L. Rep. 5, 11) was 
returned with the mandate of the United States Supreme Court to the federal district court 
in Virginia. On the remand the three-judge district court entered a decree in the case requiring 
the admission of Negro children to schools in Prince Edward County, Virginia, without dis- 
crimination on the basis of race and with all deliberate speed. The court, however, retained 
jurisdiction of the case for the entry of further orders which might be necessary in the en- 
forcement of the decree. 1 Race Rel. L. Rep. 82 (1955). The plaintiffs then filed motions 
seeking an order to require the fixing of a definite time for desegregation of the county 
schools. Prior to action on those motions the original three-judge court, on motion, dis- 
solved itself and turned over the supervision of the case to a single-judge court. 142 F.Supp. 
616, 1 Race Rel. L. Rep. 1055 (1956). The defendants then filed a motion for dismissal of 
the case on grounds that recently enacted Virginia legislation had provided an adequate 
remedy for the plaintiffs in the state. After hearings the court denied both that motion and 
the prior motions of the plaintiffs. The court held that the plaintiffs would not be required 
to exhaust the state remedies under the circumstances of this case. The court also held that 
present conditions in the county, including public opinion unfavorable to desegregation and 
the possibility that schools would be closed, required that it defer entering an order fixing the 
time for desegregation. Jurisdiction of the case was retained. 


HUTCHESON, Judge. further argued as to specific questions hereafter 


and more fully discussed, and the Court filed its 
second opinion on May 31, 1955. 349 U.S. 294. 
The mandate having been received by this Court 
on June 28, 1955, the case was called for further 
proceedings and on July 18, 1955, the three- 
judge court entered an order directing compli- 
ance with the terms of the mandate, but finding 
that it was not practicable to effect a change in 
the operation of the public schools of the county 
during the session beginning September, 1955. 


OPINION 


This case originated in the Richmond Division 
upon the filing of a complaint on May 21, 1951. 
The declared object of the complaint was, in 
substance, to obtain a declaratory judgment hold- 
ing that segregation of pupils in the public 
schools in the county by races constituted dis- 
crimination in violation of the Fourteenth 
Amendment to the Constitution of the United 
States. There were also allegations concerning 





the inequality of school facilities, which last con- 
stituted a somewhat unimportant part of the 
controversy. 

The case was heard February 25-29, 1952, by 
a three-judge court which had been convened in 
accordance with the provisions of the statute. 
The opinion of that Court was filed on March 
7, 1952, and is reported in 103 F.Supp., 337. 
An appeal was allowed on May 5, 1952, and on 
May 17, 1954, the Supreme Court handed down 
its opinion, reversing the findings and conclu- 
sions of this Court, the case having been consoli- 
dated with four other cases then pending before 
it. See Brown v. Board of Education, 347 U.S. 
483. At the suggestion of the Court the case was 


[Motions Filed] 


On April 28, 1956, plaintiffs filed a motion 
seeking an order fixing a time limit within which 
compliance with the order should be had, to 
which answer of the defendants was filed on 
June 29, 1956. On July 9, 1956, the three-judge 
court was reconvened and, pursuant to order 
previously entered, heard argument on the sole 
question of whether it should continue to func- 


tion or if the case should be returned to the 


resident District Judge in whose division suit 
was instituted. On July 19, 1956, the Court an- 
nounced its unanimous decision that since the 
constitutional question involved had been de- 
termined, the three-judge court should no longer 
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function and the matter should be heard by the 
resident District Judge. On October 17, 1956, 
defendants filed a motion seeking the dismissal 
of the case upon the ground that the General 
Assembly of Virginia in extra session 1956 had 
provided the plaintiffs an adequate remedy at 
law in the courts of the Commonwealth. 

The respective motions were argued on No- 
vember 14, 1956, and the case is now before 
me as the resident District Judge for disposition 
of the motions upon the pleadings and certain 
exhibits which have been filed pertaining to the 
motions. 

I am mindful that other District Courts have 
dealt with similar cases but in each case the 
Court was dealing with the record before it 
and with the problems of the particular locality 
affected by its order. Consequently, those deci- 
sions afford little, if any, aid in dealing with 
this case. 


[Questions Presented] 


The questions raised by the supplemental 
answer and motion to dismiss the motion for 
further relief filed by the defendants on October 
17, 1956, and the arguments thereon, may be 
stated as follows: 


(a) Should the three-judge District Court 
be reconvened? 

(b) Are certain statutes passed by the Gen- 
eral Assembly of Virginia in extra ses- 
sion 1956 constitutional?; and 

(c) Should plaintiff be required to exhaust 
administrative remedies provided by 
the state statutes? 


I shall first consider the questions presented 
in the last mentioned motion in the order stated. 

From an examination of the applicable statute 
(Title 28, Section 2281, United States Code), 
and upon consideration of its purpose I reach 
the conclusion that in the present state of the 
record in this case it is not appropriate to re- 
quest the convening of a three-judge court. There 
is no application before me for an order to 
restrain or enjoin the action of any officer of 
the state in the enforcement or execution of any 
state statute or order such as contemplated by 
the Act of Congress. 


[Constitutionality of State Acts] 


In the present state of the record of this 
particular case I do not consider the constitu- 


tionality of the state statutes referred to or the 
relief there provided proper subjects of inquiry. 
They were the subject of argument at the hear- 
ing on November 14, 1956, and I shall dispose 
of the questions so raised without extended dis- 
cussion. 

The situation before me was aptly summed 
up by Judge Parker in Carson v. Warlick, de- 
cided November 14, 1956, in which he used the 
following language: 


“It is argued that the Pupil Enrollment 
Act is unconstitutional; but we can not hold 
that that statute is unconstitutional upon its 
face and the question as to whether it has 
been unconstitutionally applied is not be- 
fore us, as the administrative remedy which 
it provides has not been invoked.” 


And further: 


“It is to be presumed that these (the of- 
ficials of the schools and the school boards ) 
will obey the law, observe the standard pre- 
scribed by the legislature, and avoid the 
discrimination on account of race which the 
Constitution forbids. Not until they have 
been applied to and have failed to give re- 
lief should the courts be asked to interfere 
in school administration. As said by the 
Supreme Court in Brown, et al v. Board 
of Education, et al, 349 U.S., 294, 299: 

“‘School authorities have the primary re- 
sponsibility for elucidating, assessing and 
solving these problems; courts will have to 
consider whether the action of school author- 
ities constitute good faith implementation 
of the governing constitutional principles.’” 


The opinion in The School Board of the City 
of Charlottesville, et al v. Doris Marie Allen, et 
al, and County School Board of Arlington 
County, Virginia, et al v. Clarissa S$. Thompson, 
et al (4th Cir.), decided December 31, 1956, 
contains language pertinent here. The Court 
again speaking through Chief Judge Parker, in 
referring to administrative remedies provided 
under Section 22-27 of the Code of Virginia, and 
after pointing out that the pupil placement law 
recently enacted by the General Assembly of 
Virginia had not become effective when the 
cases were heard (although it was effective at 
the time that opinion was rendered, as is the 
situation here) said: 


“@ ® ®. Reliance is placed upon our deci- 
sion in Carson v. Warlick, 4 Cir..... F.2d...... 
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In that case, however, an adequate admin- 
istrative remedy had been prescribed by 
statute, the plaintiffs there had failed to 
pursue the remedy as outlined in the decision 
of the Supreme Court of the State and there 
was nothing upon which a court could say 
that if they had followed such remedy their 
rights under the Constitution would have 
been denied them.” (Emphasis supplied. ) 


See also Hood v. Board of Trustees, etc., 232 
F.2d. 626 (4th Cir.), and Robinson v. Board 
of Education, etc., 143 F.Supp. 481 (District of 
Maryland). 

The quoted language appears in point in so 
far as the constitutional question is concerned. 
While the statutes involved are not identical, the 
principle announced is applicable. 


[Exhaustion of Remedies] 


Turning to the proposal that the plaintiffs 
be required to exhaust the administrative reme- 
dies provided by the state statutes, I am again 
confronted by the record before me. Being of 
opinion I am not in a position to pass upon the 
constitutionality of the statutes setting up the 
administrative remedy, it is my thought that I 
should not undertake to require the plaintiffs to 
seek any particular remedy. They are free to 
do so and thereby test the constitutionality of 
the statutes should they desire. However, that 
is a right, not an obligation. In the meantime, 
this is a matter of school administration in which 
I should not interfere. 

It follows that the motion of the defendants 
to dismiss the motion for further relief should 
not be granted at this time. However, I incline 
to the view that instead of being dismissed it 
should be retained on the docket of the Court for 
final disposition at a later time should further 
proceedings develop an issue properly deter- 
minable in this case. 

In undertaking to approach a solution to the 
troublesome problems involved in this case 
which are presented by the record and properly 
before me for determination, including the mo- 
tion for further relief filed by the plaintiffs, it 
is to be borne in mind that the Supreme Court 
has decided only one legal principle which is 
concisely stated in the syllabus appearing in 
847 U.S., 483, as follows: 


“Segregation of white and negro children 
in the public schools of a state solely on 
the basis of race, pursuant to state laws per- 


mitting or requiring such segregation, denies 
to negro children the equal protection of the 
laws guaranteed by the Fourteenth Amend- 
ment * * *.” 


A study of the opinions of May 17, 1954, and 
May 31, 1955, reveals no other principle of law 
to serve as precedent or landmark in undertak- 
ing to apply the law to the facts, although cer- 
tain well-recognized equitable principles are 
mentioned. For a clearer understanding of the 
question here presented, some discussion of 
those opinions at this point may be helpful. 

In the 1954 opinion, which will be referred to 


* as the First Brown Case, at page 495, the Court, 


after stating that “because of the wide applica- 
bility of this decision, and because of the great 
variety of local conditions, the formulation of 
decrees in these cases presents problems of con- 
siderable complexity,” requested counsel to pre- 
sent further argument on questions which may 
be briefly summarized as follows: Whether a 
decree would necessarily follow providing that 
negro children should forthwith be admitted to 
schools of their choice, or whether the Court 
should permit an effective gradual adjustment 
to be brought about to a system not based on 
color distinctions; whether the Supreme Court 
should formulate detailed decrees in the cases; 
if so, what specific issues should be reached 
thereby; if the appointment of a special master 
to hear evidence with a view of recommending 
specific terms for the decrees would be desir- 
able; and finally, whether that Court should 
remand the cases to the courts of first instance 
with directions to frame decrees, and if that 
policy were followed, what general directions 
should the decrees of the Supreme Court include 
and what procedures should the courts of first 
instance follow in arriving at the specific terms 
of more detailed decrees. For full text of the 
questions propounded and argued see 845 U.S., 
972. 

Following elaborate argument upon these 
questions, in which the Attorneys General of 
the affected states and the Solicitor General of 
the United States presented their views, the 
Court filed its opinion on May 31, 1955, which 
will be referred to as the Second Brown Case. 
With knowledge of what was considered by the 
Court, as revealed by the questions, the language 
of the opinion in the Second Brown Case takes 
on added significance, both with respect to what 
was not said as well as to what was said. Cer- 
tain portions of that opinion follow: 
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“Full implementation of these constitu- 
tional principles may require solution of 
varied local school problems. School authori- 
ties have the primary responsibility for eluci- 
dating, assessing, and solving these prob- 
lems; courts will have to consider whether 
the action of school authorities constitutes 
good faith implementation of the governing 
constitutional principles. Because of their 
proximity to local conditions and the possi- 
ble need for further hearings, the courts 
which originally heard these cases can best 
‘perform this judicial appraisal. Accordingly, 
we believe it appropriate to remand the 
cases to those courts.” 


The Court then proceeded to announce the 
following principles which should receive at- 
tention of the District Courts: 


“In fashioning and effectuating the de- 
crees, the courts will be guided by equitable 
principles. Traditionally, equity has been 
characterized by a practical flexibility in 
shaping its remedies and by a facility for 
adjusting and reconciling public and private 
needs. These cases call for the exercise of 
these traditional attributes of equity power. 
At stake is the personal interest of the plain- 
tiffs in admission to public schools as soon 
as practicable on a nondiscriminatory basis. 
To effectuate this interest may call for elimi- 
nation of a variety of obstacles in making 
the transition to school systems operated in 
accordance with the constitutional princi- 
ples set forth in our May 17, 1954, decision. 
Courts of equity may properly take into 
account the public interest in the elimina- 
tion of such obstacles in a systematic and 
effective manner. But it should go without 
saying that the vitality of these constitu- 
tional principles cannot be allowed to yield 
simply because of disagreement with them.” 


From the foregoing it is clear that the law must 
be enforced but the Court is acutely conscious 
of the variety of problems of a local nature con- 
stituting factors to be considered in the en- 
forcement. Further emphasis upon this point is 
found on page 298, where the Court said: 


“Because these cases arose under different 
local conditions and their disposition will 
involve a variety of local problems, we re- 
quested further argument on the question of 
relief.” 


Bearing in mind that the only legal issue in 
this case pertains to a right guaranteed by the 
Constitution, this language coupled with the 
action of the Court, takes on significance which 
can hardly be over emphasized. It is elementary 
law that one deprived of a right guaranteed by 
the Constitution ordinarily is afforded immediate 
relief. Notwithstanding this fundamental prin- 
ciple, the Supreme Court in this case has seen 
fit to specifically declare that while the plaintiffs 
are entitied to the exercise of a constitutional 
right, in view of the grave and perplexing prob- 
lems involved, the exercise of that right must 
be deferred, With that declaration the Court used 
equally forceful language indicating that it real- 
izes that conditions vary in different localities. 
Consequently, instead of simply declaring the 
right and entering a mandate accordingly, it 
has seen fit in the exercise of its equity powers 
to not only defer uvutil a later date the time when 
the right may be exercised, but to clearly indi- 
cate that the time of exercising such right may 
vary with conditions. A realization of the effect 
of this action on the part of the Court is of su- 
preme importance to an understanding of the 
course to be pursued by the Courts of first 
instance. At the risk of being repetitious, I again 
recall that: Before laying down these principles, 
the Court considered and rejected the sugges- 
tion that negro children should be forthwith ad- 
mitted to schools of their choice; rejected the 
suggestion that it formulate detailed decrees; 
rejected the suggestion that a special master be 
appointed by it to hear evidence with a view 
to recommending specific terms for such decrees 
and adopted the proposal that the Court in the 
exercise of equity powers direct an effective 
gradual adjustment under the order of the Courts 
of first instance. Further, the Court considered 
and rejected the suggestion that a specified rule 
of procedure be established for the District 
Courts but placed upon those Courts the re- 
sponsibility of considering, weighing and being 
guided by conditions found to prevail in each 
of the several communities to be affected by 
their decrees. 


[Application of Opinions] 


In the absence of precedent, in undertaking 
to follow the mandate of the Supreme Court, the 
District Courts are confronted with the neces- 
sity of following an uncharted course in apply- 
ing the sole legal principle announced in the 
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First Brown Case. One idea which emerges 
clearly is that procedural rules adopted in one 
locality may be altogether inapplicable to con- 
ditions in another. 

Boiled down to its essence, in the Second 
Brown Case the Court after pointing out that 
the local school authorities have the primary 
responsibility of finding a solution to the varied 
local problems, proceeded to observe that the 
District Courts are to consider whether the ac- 
tions of the local authorities are in good faith; 
and that by reason of their proximity to local 
conditions those Courts can best appraise the 
conduct of the local authorities. It is then pointed 


out that in so appraising, the Courts should be © 


guided by the traditionally flexible principles 
of equity for adjusting and reconciling public 
and private needs. To be considered is the per- 
sonal interest of the plaintiffs, as well as the 
public interest in the elimination of obstacles in 
a systematic and effective manner. During this 
period the Courts should retain jurisdiction of 
the cases. The Court has here clearly and in 
unmistakable terms placed upon the District 
Judges the responsibility of weighing the various 
factors which prevail in the respective localities 
affected. There is here a recognition of the 
obvious fact that in one locality in which con- 
ditions permit, a change may be effected al- 
most immediately. In other localities a specified 
period appropriate in each case may be feasible 
and a definite time limit fixed accordingly. In 
yet other communities a greater time for com- 
pliance may be found necessary. It is clear that 
the Court anticipated the application of a test 
of expediency in such cases so that an orderly 
change may be accomplished without causing 
a sudden disruption of the way of life of the 
multitude of people affected. 

While the Supreme Court made no reference 
to yet another interest, there is one of a semi- 
public nature. This involves the teachers of the 
county, both white and colored, and their fam- 
ilies, dependent upon them for support. 


[Other Races Affected] 


The conflicting rights and interests of racial 
and national groups in this country is nothing 
new. It is not confined to the negro race but num- 
erous illustrations might be used. A striking 
illustration is found in the situation of persons 
of Oriental origin who have come to this coun- 
try. It is worthy of passing note to recall that 


the opinion appearing in the official reports im- 
mediately preceding the First Brown Case in- 
volves the rights of persons of Mexican descent. 
Hernandez v. Texas, 347 U.S., 475. It must be 
borne in mind that these conflicts and the cases’ 
arising therefrom are the result of customs, tra- 
ditions, manners and emotions which have existed 
for generations. In this particular case the cus- 
toms to be changed have been not only generally 
accepted but repeatedly and expressly declared 
the law of the land since 1896.1 While lawyers 
may have been conscious of the evolution of the 
law during this period and prepared to anticipate 
the possibility of a change, the average layman 
affected may not be charged with such presci- 
ence. Patience, time and a sympathetic approach 
are imperative to accomplish a change of con- 
ditions in an orderly and peaceful manner and 
with a minimum of friction. 


[Local Conditions] 


In seeking a solution it is necessary to know 
and to understand the background upon which 
the factual situation is cast. In this connection it 
is necessary to examine briefly the present con- 
ditions in Prince Edward County, Virginia, his- 
torically and as revealed by the record in this 
case.” 

Prince Edward County being inland from 
the easily navigable tidal reaches of the streams 
watering that region, was not settled until the 
first half of the 18th century, after the power of 
the Indians had been broken. At that time the 
pattern of life in the Colony had become estab- 
lished and the early residents carried with them 
the manners and customs prevailing in the more 
populous regions of Virginia. By 1783 the popu- 
lation consisted of 1,552 white and 1,468 colored 
residents. The 1950 census showed a population 
of 15,898, with the white and colored races ap- 
proximately equal in number. During the inter- 
vening years the relations between the races 
have been harmonious, with a minimum of fric- 
tion and tension as compared with some regions. 
During several decades prior to the War Between 
the States the processes of orderly and gradual 
adjustment which were becoming increasingly 
evident were interrupted by being involved in 
the political issues confronting the growing na- 
tion, with particular references to regional differ- 

1. Plessy v. Ferguson, 168 U. S., 587; Gong Lum v. 
Rice, 275 U, S., 78 


2. See “History of Prince Edward County, Virginia”— 
Herbert Clarence Bradshaw—1955. 
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ences and the clash of economic rivalries of 
various sections. Unfortunately this resulted in 
accentuating racial tension and hostility which 
became somewhat acute at times. While these 
conditions were common to the southeastern and 
southern parts of the country, it was felt less in 
Prince Edward and the surrounding area than in 
many other sections. 


[Provision for Schools] 


In the days following 1861-65 the entire sec- 
tion was poverty stricken. For the rank and file 
of both races there was a struggle for existence 
and education was of secondary importance. It 
is true that this situation with the local govern- 
ment controlled by members of the white race 
and with severely limited means, there was in- 
equality in the division, but members of the 
negro race were not excluded from sharing, al- 
though to a lesser extent. This was due in part 
to an understandable, if erroneous, feeling that 
those upon whom the greater t@x burden fell 
should receive the greater benefit. During the 
second quarter of the present century the econ- 
omy of the section most seriously concerned has 
shown a marked improvement. Due to that im- 
provement, corresponding advantages have re- 
sulted in housing, education and knowledge on 
the part of both races. Marked improvement in 
racial relationship resulted although many firmly 
fixed ancient customs and manners remain. With 
an improvement in the economic condition of 
the county and the resulting increase in avail- 
able financial resources, an awareness of public 
sentiment, the mandatory requirements of the 
Virginia constitution and statutes upon the sub- 
ject, coupled with suits brought in Federal 
Courts in other localities, the responsible author- 
ities of Prince Edward County made plans for 
the erection of new school buildings exclusively 
for negroes, which are now concededly equal if 
not superior to those occupied by the white 
pupils. 

Before these plans could be completed, this 
suit was filed. Since the decision in the Brown 
case these plans have been completed. The de- 
fendants, who are the Superintendent and mem- 
bers of the School Board, and as such charged 
with the “primary responsibility for elucidating, 
assessing and solving” their problems, have pro- 
ceeded with the operation of the schools in the 
county in accordance with the practice which 
has prevailed. They have prepared and sub- 


mitted to the Board of Supervisors of the county 
annual budgets for the operation of the schools. 
In this connection it is to be borne in mind that 
the defendants have no authority under the law 
to levy or assess taxes nor to raise funds except 
in a limited manner by borrowing under certain 
conditions not pertinent here. Responsibility for 
providing local funds for the operation of schools 
rests upon the Board of Supervisors who are 
not defendants before this Court. The School 
Board consists of members appointed by the 
school trustee electoral board, the members of 
which in turn are appointed by the local state 
court. The members of the Board of Supervisors 
are elected by the people. Buttressed by popular 
demand of the people of the county since the 
decision in the First Brown Case, evidenced in 
part by a petition signed by more than 4,000 
residents, the Board of Supervisors has declined 
to allocate funds for the operation of schools 
on an annual basis. Instead it appropriates the 
necessary operating expenses on a monthly basis, 
with a publicly declared intention of discontinu- 
ing such appropriation if schools in the county 
are mixed racially at this time. In this connec- 
tion attention is invited to the statutes recently 
enacted by the Virginia General Assembly under 
which the funds provided by the state may be 
withheld. Pending final interpretation of those 
statutes time valuable in the educational oppor- 
tunities of the children involved might be irre- 
trievably lost. Affidavits filed in this case and 
in no way controverted or mentioned by counsel 
for the plaintiffs, declare racial relations in the 
county to be more strained than at any time 
during the present generation. 


[“Public and Private Needs” ] 


In this state of facts I am called upon to fix 
a time when the defendants should be required 
to comply with the terms of the injunction issued 
by the three-judge court in obedience to the 
mandate of the Supreme Court. To do this I 
am to “adjust and reconcile public and private 
needs,” by weighing and considering the per- 
sonal interest of the plaintiffs as well as the 
interest of the public, in the elimination of ob- 
stacles in order that there may be a systematic, 
orderly and effective transition of the school sys- 
tem in accordance with the constitutional prin- 
ciples announced in the Brown case. 

I believe the problems to be capable of solu- 
tion but they will require patience, time and a 
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sympathetic understanding. They can not be 
solved by zealous advocates, by an emotional 
approach, nor by those with selfish interests to 
advance. The law has been announced by the 
Supreme Court and must be observed but the 
solution must be discovered by those affected un- 
der the guidance of sensible leadership. These 
facts should be self evident to all responsible 
people. 


[All Children Affected] 


The children of both races, constituting an 


entire generation of this county, are the persons . 


to be affected by whatever action may be taken 
and it follows that theirs is the real interest at 
stake, although closely connected with that of 
their parents and guardians. 

Should the public schools of the county be 
closed for any reason, approximately three thou- 
sand children, including those of an age at which 
they are peculiarly impressionable, will be re- 
leased from attendance. An interrupted educa- 
tion of one year or even six months at that age 
places a serious handicap upon the child which 
the average one may not overcome. Among those 
of the older age group there are some for whom 
it will mean the end of an education. Should the 
schools be resumed after an interruption, those 
among the younger group will be retarded in 
acquiring an education as compared with their 
contemporaries in other communities. With the 
release from discipline brought about by com- 
pulsory attendance at school, problems concern- 
ing juvenile conduct will be intensified with re- 
sulting injury to both children and the com- 
munity and a resulting increase of racial tension 
with members of each race blaming the other 
for the lack of schools. In this connection it is to 
be remembered that the police protection of 
rural communities is different from that afforded 
in more populous areas. The salaries paid teach- 
ers in the state are not such as to enable them 
to accumulate a fund sufficient to support them- 
selves and their familes over a protracted period 
of unemployment. Loss of employment would be 
a serious consequence to many teachers of both 
races who are established in the community. 
Tentative and substantial plans have been made 


for continuation by private means of the educa- ° 


tion of white children of the county. There is 
no such provision for negro children. These con- 
siderations all involve the public and private in- 
terests of the community as distinguished from 


the quandary of the members of the School 
Board. 

The admonition of the Supreme Court that 
the personal interests of the plaintiffs in admis- 
sion to public schools as soon as practicable on 
a nondiscriminatory basis is a consideration of 
which I am mindful. In response to a question 
from the bench, counsel for the plaintiffs stated 
that so far as he knew none of the original plain- 
tiffs are now attending the schools. However, ad- 
ditional named plaintiffs have intervened and it 
is to be recalled that this is a class action. Should 
the plaintiffs be deprived of education or suffer 
an interruption in their education they will be 
handicapped. Concededly, their opportunities in 
so far as physical equipment and curriculum are 
concerned, are equal if not superior to those 
available to children of the white race. It has 
been held by the Court that segregation of 
white and colored children in public schools has 
a detrimental psychological effect upon the col- 
ored children. That is primarily the basis upon 
which the Brown case is founded. It is my belief 
that at this time a continuation of present meth- 
ods could not be so harmful as an interrupted 
education. 


[Effect on Race Relations] 


Laying aside for the moment the probability 
of the schools being closed, in the present state 
of unrest and racial tension in the county it 
would be unwise to attempt to force a change 
of the system until the entire situation can be 
considered and adjustments gradually brought 
about. This must be accomplished by the reason- 
able, clear-thinking people of both races in that 
locality. This objective can not be achieved 
quickly. It does not require the opinion of a 
psychologist to understand that disaffection, un- 
easiness and uncertainty of the adult world 
around them creates emotional problems for 
children concerned. A sudden disruption of 
reasonably amicable racial relations which have 
been laboriously built up over a period of more 
than three and a quarter centuries would be 
deplorable. At any reasonable cost, it must be 
avoided. 

I conceive the immediate problems of the 
Court to be to determine whether the School 
Board is acting in good faith and whether the 
facts before the Court at this time are such than 
an order fixing a time limit for compliance with 
the decree is proper, taking into consideration the 
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various factors outlined in the Brown case to 
which consideration has been given. I do not 
conceive it to be within the power of this Court 
to forecast conditions which may exist in the 
future. Stated differently, I must reach a con- 
clusion based upon the facts existing at this 
time in the locality to be affected. 


[Time Necessary | 


The passage of time with apparent inaction 
on the part of the defendants of itself does not 
necessarily show non-compliance. This is illus- 
trated by the fact that after the appeal in this 
case was granted in May, 1952, more than three 
years elapsed before the mandate of the Supreme 
Court was received. I find that the defendants 
by submitting the usual budget requesting ap- 
propriations have done all that reasonably could 
be required of them in this period of transition. 
Action which might cause mixing the schools 
at this time, resulting in closing them, would be 
highly and permanently injurious to children of 
both races. Relations between the members of 
the two races in the county would be adversely 
affected and a final solution of the vexing prob- 
lems delayed as a consequence. 

At this time the children of both races are 
being afforded opportunities for an education 
under an adequate system that has been formu- 
lated over the years. If an order should result in 
racially integrated schools, the school system of 
itself would change greatly. Plans should be 
made to keep within bounds the automatic ad- 


justments that would follow in order that so- 
ciety not be too drastically affected. 

Many minds are now engaged in seeking an 
equitable solution of the problem, including 
those of the defendants. As was said by a great 
statesman, “The march of the human mind is 
slow.”® It is inconceivable that any of the liti- 
gants or other persons affected would willingly 
see the public school system abolished or an 
interruption in the education of the children of 
the county. Either result would be disastrous to 
both public and private interests of the county. 

It is imperative that additional time be allowed 
the defendants in this case, who find themselves 
in a position of helplessness unless the Court 
considers their situation from an equitable and 
reasonable viewpoint. 

Considering all the factors, it is my conclusion 
that decision of the motion for further relief 
filed by the plaintiffs should be withheld at this 
time, with the reservation to the plaintiffs of the 
right to renew the motion at a later date after 
the defendants have been afforded a reasonable 
time to effect a solution. 

In conclusion, attention is again called to the 
following language of the Supreme Court which 
is the law of this case and must be observed: 

“But it should go without saying that the 
vitality of these constitutional principles can 
not be allowed to yield simply because of 
disagreement with them.” 


8. Edmund Burke—“Speech on the Conciliation of 
America.” 
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James DOBBINS v. COMMONWEALTH of Virginia 
Supreme Court of Appeals of Virginia, January 21, 1957, 96 S.E.2d 154. 


SUMMARY: Dobbins, a Negro, was tried in a Virginia state court for having violated the 
Virginia compulsory school attendance law. The violation charged was the refusal to send 
his child to a consolidated high school for Negroes in an adjacent county after the child was 
refused admission to the high school furnished for white students in the county in 
which he resided. Dobbins offered evidence to show that the Negro high school was inferior 
in many respects to the white school. The offer was refused and he was convicted. On ap- 
peal the Supreme Court of Appeals of Virginia reversed and dismissed. The court held 
that the compulsory school attendance law was constitutional but could not, in a case such 
as this, “be applied as a coercive means to require a citizen to forego or relinquish his 
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constitutional rights.” The schools furnished for Negroes, the court held, are required by 
the Fourteenth Amendment to be “equal” to those furnished to others and, as the proffered 
evidence showed the inequality of the schools, the prosecution is dismissed. 


Before HUDGINS, C. J., EGGLESTON, SPRATLEY, BUCHANAN, MILLER and WHITTLE, JJ. 


PER CURIAM. 


James Dobbins, father of Rosetta Dobbins, a 
child under sixteen years of age, was charged 
with violating the compulsory school attendance 
law (§ 22-251, Code 1950, as amended by Acts 
1952, ch. 8761) which follows: 


“Every parent, guardian, or other person 
in the Commonwealth, having control or 
charge of any child or children, who have 
reached the seventh birthday and have not 
passed the sixteenth birthday, shall send 
such child, or children, to a public school, 
or to a private, denominational or parochial 
school, or have such child or children 
taught by a tutor or teacher of qualifica- 
tion prescribed by the State Board and 
approved by the division superintendent 
in a home, and such child, or children, 
shall regularly attend such school during 
the period of each year the public schools 
are in session and for the same number of 
days and hours per day as in the public 
schools. The provisions of this section shall 
apply to any child or children who may be 
admitted to the primary grades in the public 
free schools of Virginia under the discre- 
tionary provision of § 22-218.” 


Failure to comply with this statute is made 
a misdemeanor. Section 22-256, Code 1950. 

Accused pleaded not guilty and upon waiver 
of trial by jury, all matters of law and fact were 
submitted to the court. Dobbins was found 
guilty of the misdemeanor, and from that con- 
viction he appealed. 


[Facts] 


The pertinent facts may be briefly stated. 

Under § 22-48, Code 1950, the town of West 
Point constitutes a separate school district, but 
one of its school board members is, under the 
statute, a member of the school board of King 
William county. For years prior to 1952 the 
West Point school board maintained two segre- 


1. Acts 1956, Extra Session, ch. 59, p. 61, 
involved in this litigation. § 22-253.2, 1956 Add. 
Supp., Code 1950. 


is not 


gated high schools, i.e., the Beverley Allen 
school and West Point high school for the edu- 
cation of negro and white students respectively. 
In 1951 King William county established the 
Hamilton Holmes school for negroes, situate 
about eighteen miles from the corporate limits 
of West Point. In July 1952 the West Point 


_ school board closed Beverley Allen school and 


made arrangements to transport the negro high 
school students of West Point to Hamilton 
Holmes school. When West Point high school 
was opened in September, 1952, Dobbins and 
several other negroes presented their children 
at that school for admission. The board de- 
clined to enroll them because they were of the 
negro race but offered to transport them by 
bus to and from West Point to Hamilton Holmes 
school where arrangements had been made for 
their admission. That offer was declined by 
Dobbins and the other parents, and upon their 
continued refusal to send their children to 
school, this prosecution was instituted. 


[Offer of Evidence Rejected] 


A detailed statement of the advantages offered 
at Hamilton Holmes and West Point high schools 
respectively is unnecessary. It is sufficient to 
say that it conclusively appears from evidence 
tendered by accused that the physical facilities 
and educational opportunities and advantages 
afforded students attending West Point high 
school are far superior to those offered at Hamil- 
ton Holmes. This evidence was, however, re- 
jected by the court as irrelevant to the issue, but 
it was made a part of the record and is now be- 
fore us. It is not now contended that it could 
be successfully refuted. 

Accused did not refuse to send his child to 
school but sought to have her attend. The school 
board’s refusal to admit her solely because of her 
race to the school attended by children of the 
white race similarly situated and the resultant 
requirement that Dobbins send her to a school 
of materially poorer facilities and educational 
advantages on penalty of prosecution was an 
unconstitutional application of § 22-251 and a 
denial to him of the equal protection of the law 
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guaranteed by the Fourteenth Amendment of 
the Constitution of the United States.? 


[Equal Facilities Required] 


It has long been settled law that the refusal 
of a state agency to afford members of one race, 
solely because of their race, educational facilities 
and advantages substantially equal to those af- 
forded persons of any other race is a denial of 
the equal protection of the law and violative of 


Section 22-251 has heretofore been declared to 
be constitutional. Rice, et al. v. Commonwealth, 
188 Va. 224, 49 S. E. 2d 342. We reaffirm that 
holding. Here, however, the section has been 
unconstitutionally applied. Application of a 
criminal statute so that it brings about or results 
in inequality of treatment to the two races is 
not justified. 


The rejected evidence was relevant to the 
issue of whether or not accused had violated the 


the Fourteenth Amendment. statute. Section 22-251 cannot be applied as a 


2. “Section 1. All persons born or naturalized in the eapinis Pob —. to A pore . cisper to forego 
United mania, end subject ' the jucegioton apes or relinquish his constitutional rights. 
are citizens of the United States and o e state . . 
wherein they reside. No state shall make or enforce Under the facts accused did not violate the 
any law which shall abridge the privileges or im- | compulsory attendance statute. The judgment ap- 


munities of citizens of the United States; nor shall ealed from will be reversed and the prosecu- 
any State deprive any person of life, liberty, or Pt Shy 

property, without due process of law; nor deny to tion dismissed. 
any person within its jurisdiction the equal protec- 

tion of the laws.” 


Reversed and final judgment. 





EDUCATION 


Colleges and Universities—Alabama 
Autherine J. LUCY et al. v. William F. ADAMS et al. 
United States District Court, Northern District, Alabama, January 24, 1957, Civ. No. 652. 


SUMMARY: The defendants, officials of the University of Alabama, had been ordered by the 
United States District Court not to refuse to admit the plaintiffs, Negro women, to the uni- 
versity solely on the basis of race or color. 134 F.Supp. 235, 1 Race Rel. L. Rep. 85 (1955). 
That order had been affirmed by the United States Court of Appeals for the Fifth Circuit. 
228 F.2d 619, 1 Race Rel. L. Rep. 88 (1955) ; cert. denied, 351 U.S. 931, 86 L.Ed. 790, 1 
Race Rel. L. Rep. 643 (1956). Because of disturbances which accompanied the admission 
of one of the plaintiffs, she was temporarily excluded from the university. She then moved 
that the defendants be held in contempt of court. The District Court refused to grant a 
contempt citation, holding that the action taken to exclude her was in good faith to protect 
her, but ordered her readmission to the university. 1 Race Rel. L. Rep. 323 (1956). Prior 
to her readmission the university trustees took action to expel her permanently. 1 Race Rel. 
L. Rep. 456 (1956). The plaintiff later moved the court to amend its previous order so as 
to require her admission to the university beginning with the September 1956 term. The 
court declined to so amend the previous order, stating that the Board of Trustees had au- 
thority to expel the plaintiff for just cause and that that authority should not be interfered 
with by the court except upon appropriate proceedings and after a clear showing of depriva- 
tion of constitutional rights by the Board. 1 Race Rel. L. Rep. 894 (1956). Thereafter that 
plaintiff moved in the District Court that the defendants be held in contempt of court on the 
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basis of the permanent expulsion order. The court found that the Board had not exercised 
its authority to expel arbitrarily or on the basis of the race or color of the plaintiff and 


denied the motion for a contempt citation. 
GROOMS, District Judge. 


ON TRIAL ON AMENDED MOTION 
TO SHOW CAUSE 


What is the test for the determination of the 
issue here involved? Is it not this: Is the evi- 
dence sufficient to justify expulsion of any 
student, regardless of color, standing in the 
shoes of movant Lucy? Applying this test, if 
the evidence is not sufficient to justify expulsion, 
the Court would be warranted in concluding 
that movant was expelled because she is a 
Negro. If the evidence is sufficient, movant has 
no cause to complain, and the Court would be 
warranted in concluding that she was not so 
expelled but was expelled for justifiable cause. 
If she was expelled for just cause and not be- 
cause she is a Negro, she cannot be heard to 
say that she has been denied the equal pro- 
tection of the laws guaranteed by the 
Fourteenth Amendment to the Federal Con- 
stitution. 

While the equal protection provision forbids 
racial discrimination, it does not grant immunity 
from equal application of the laws because of 
race. If I correctly read the Supreme Court 
decisions construing the equal protection pro- 
vision, and especially the more recent decisions, 
that provision does not warp the color line—it 
erases it. 

In her “motion for issuance of order to show 
cause and for contempt judgment” filed on 
February 9, 1956, the plaintiff made the follow- 
ing among other averments: 


“That her suspension is a cunning stratagem 
for denying her right to attend and pursue 
courses of study at the University of Ala- 
bama. 

“That defendants Adams and J. Rufus 
Bealle, etc., and numerous other unidenti- 
fied persons conspired to defy the injunction 
order of this court, have in fact done cer- 
tain overt acts in defiance of the said order, 
and have done acts so near to this court 
as to obstruct the administration of justice 
by this court. . . . The above-named indi- 
viduals who are members of the Board of 
Trustees likewise, since February 6, 1956, 
acting in concert with defendant (Adams) 


have refused to permit plaintiff to pursue 
courses of study at the University of Ala- 
bama. 

“Defendant Adams and the above-named 
individuals who are members of the Board 
of Trustees have failed and refused to take 
the’ necessary action to prevent the un- 
identified individuals from milling about 
on the campus of the University, from incit- 
ing students to parade, demonstrate and 
make anti-Negro speeches and threaten the 
plaintiff with bodily harm. Defendant 
Adams and the above-named individuals 
who are members of the Board of Trustees 
have intentionally permitted the said acts 
of the unidentified persons in order to as- 
similate an air of riot and disorder and 
rebellion on the campus against the plain- 
tiff in order that same may be used as a 
subterfuge for refusing to permit her to 
pursue courses of study at the University. 

“Defendant Adams and the above-named 
individuals have conspired to and have 
failed and refused to comply with the in- 
junction order of this court of July 1, 1955.” 


In her affidavit filed with said motion, plain- 
tiff states that “she believes the members of the 
Board of Trustees have conspired with the de- 
fendant Adams and_ other unidentified 
persons.” ... 

That “she believes she has been suspended 
by the Board of Trustees . . . to appease persons 
having no connection with the University of Ala- 
bama who wish to defy and prevent the en- 
forcement of the order of this court.” . . . 

“That Adams and the members of the Board 
of Trustees .. . have failed and refused to take 
action within their power to prevent persons 
having no connection with the University of 
Alabama from interfering with the order of 
this court.” 


[Charges Assert Violation] 


These charges, if sustained, would appear to 
constitute a violation of the criminal conspiracy 
statutes of the State of Alabama. Title 14, §§ 
99 and 101, Alabama Code of 1940. They would 
appear also to constitute a violation of the 
criminal statutes against riots and mobs. Title 
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14, §§ 407, 408 and 355, Code of Alabama 1940. 

The Federal criminal statutes, Title 18, 
U.S.C.A. § 241, makes it a criminal offense for 
“two or more persons to conspire to injure, op- 
press, threaten, or intimidate any citizen in 
the free exercise or enjoyment of any right or 
privilege secured to him by the Constitution 
of the Laws of the United States, or because 
of his having so exercised the same.” 

The charges were given wide publicity by the 
various news gathering agencies, including the 
radio and television news service. When the 
motion was called for hearing on the 29th day 
of February, 1956, plaintiffs counsel, in open 
court, stated that these charges referred to 
could not be substantiated, and asked leave to 
amend the motion. Such leave was granted. 

The Court will not further undertake to detail 
the evidence taken upon the trial of the instant 
motion. 

The evidence offered upon this hearing 
establishes the fact that the charges and state- 
ments above referred to are baseless and with- 
out foundation in fact. The members of the 
Board of Trustees are prominent in the pro- 
fessional, business and civic life of this State, 
and these charges and statements are of a seri- 
ous nature. They reflect not only upon the 
individuals but upon the University as well. 
Under all the evidence the Board was justified 
in expelling movant, Autherine Lucy. 


It is, therefore, ORDERED, ADJUDGED and 
DECREED: 

1. That the order to show cause should be 
and the same is hereby vacated and the de- 
fendants be and they are hereby discharged 
therefrom. 

2. That movant be and she is hereby taxed 
with costs. 

Done and Ordered, this 18 day of January, 
1957. , 


FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND JUDGMENT 


The motion of the plaintiff, Autherine J. 
Lucy, that Hill Ferguson, Gessner T. McCorvey, 
Robert E. Steiner, Jr., Eris F. Paul, Brewer 
Dixon, Thomas D. Russell, Thomas S. Lawson, 
William H. Key and John A. Caddell be ad- 
judged in contempt of court for violating and 
disregarding the terms of the February 29, 1956 
order of this Court; that said defendants purge 
themselves of contempt by revoking the order 


of the Board of Trustees of the University of 
Alabama, adopted on February 29, 1956, 
permanently expelling said Autherine J. Lucy 
from the University of Alabama, came on for 
hearing on January 18, 1957, before the Court 
without a jury, and was submitted and con- 
sidered on the amended motion of the plaintiff 
to adjudge said persons in contempt of court; 
the Court’s order dated October 5, 1956, to 
said defendants to show cause why they should 
not be punished for a contempt of court because 
of their misconduct and failure to obey, comply 
with, and carry out the provisions of the final 
order entered in this cause on February 29, 
1956; the answer of said defendants to the 
Court’s said order to show cause; statements 
made in open court by counsel for the plaintiff 
and the defendants; evidence introduced in 
open court; and a stipulation entered into in 
open court by counsel for the plaintiff and the 
defendants. 

Upon a full and careful consideration, the 
Court makes and enters the following findings 
of fact, conclusions of law, and judgment: 


FINDINGS OF FACT 


1. On July 1, 1955, this Court ordered, ad- 
judged and decreed that: 


“# ® * the defendant, William F. Adams, 
his servants, agents, assistants and em- 
ployees, and those who might aid, abet, and 
act in concert with him, are hereby per- 
manently enjoined and restrained from de- 
nying the plaintiffs (which included 
Autherine J. Lucy) and others similarly 
situated the right to enroll in the University 
of Alabama and pursue courses of study 
thereat, solely on account of their race or 
color.” 


2. On February 1, 1956, plaintiff, Autherine 
J. Lucy, was permitted to enroll and pursue 
courses of study at the University of Alabama, 
where she attended classes on February 2, 3 
and 6. 


8. On February 6, 1956, following mob 
demonstrations on the campus of the University 
against the presence of the plaintiff thereat, for 
the expressed purpose of the safety of the plain- 
tiff and of other students and faculty members, 
the Board of Trustees of the University excluded 
the plaintiff from attending classes at the Uni- 
versity until further notice. 
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4. On February 9, 1956, plaintiff, Autherine 
J. Lucy, filed a motion for issuance of an order 
to show cause and for contempt judgment where- 
in this Court was requested to order William F. 
Adams (Dean of Admissions, University of Ala- 
bama), J. Rufus Bealle (Secretary, Board of 
Trustees, University of Alabama), O. C. Car- 
michael (President, University of Alabama), 
Hill Ferguson, Gessner T. McCorvey, Robert E. 
Steiner, Jr., Eris F. Paul, Brewer Dixon, Thomas 
D. Russell, William H. Key, John A. Caddell, 
Thomas S. Lawson and Gordon D. Palmer 
(members of the Board of Trustees, University 
of Alabama), Earl Watts, Ed Watts, Kenneth 
Thompson and R, E. Chambliss to show cause 
why they should not be adjudged in contempt 
of this Court for having violated and disre- 
garded the injunction order of this Court dated 
July 1, 1955. In said motion it was alleged in 
part: 

“# ® ® her suspension as a student at the 
University is not necessary for her safety 
or the safety of others and alleges that 
she has been suspended solely because of 
her race and color. * * * * her suspension 
is a cunning stratagem for denying her right 
to attend and pursue courses of study at 
the University, * * * * *. 

“e * * defendants Adams and J. Rufus 

Bealle, etc., and numerous other unidenti- 

fied persons conspired to defy the injunction 

order of this court, have in fact done certain 
overt acts in defiance of the said order and 
have done acts so near to this court as to 
obstruct the administration of justice by 
this court. * * * the unidentified individuals 
and R. E. Chambliss, Earl Watts, Ed Watts, 
and Kenneth Thompson, have acted in con- 

cert with defendant prior to February 6, 

1956, and since February 6, 1956, and have 

aided and abetted defendant in his refusal 

and have threatened plaintiff and others 
with bodily harm and have milled about 
on the campus of the University of Ala- 

bama in such a manner as to assimilate a 

mob and have incited students to parade 

and demonstrate and to make speeches 
against the presence of plaintiff at the Uni- 
versity of Alabama because of her race and 
color. Defendant Adams and the above 
named individuals who are members of the 

Board of Trustees have failed and refused 

to take the necessary action to prevent the 

unidentified from milling about on the 


campus of the University, from inciting stu- 
dents to parade, demonstrate and to make 
anti-Negro speeches and from threatening 
the plaintiff with bodily harm. Defendant 
Adams and the above named | individuals 
who are members of the Board of Trustees 
have intentionally permitted the said acts 
of the unidentified persons in order to as- 
similate an air of riot and disorder and re- 
bellion on the campus against the plaintiff 
in order that same may be used as a sub- 
terfuge for refusing to permit her to pursue 
courses of study at the University. 
“Defendant Adams and the above named 
individuals have conspired to and have 
failed and refused to comply with the in- 
junction order of this court.” 


There was attached to said motion an affi- 
davit signed by the plaintiff in which she stated 
in part: 


“That she believes that she has been 
suspended by the Board of Trustees solely 
because of her race and color. * * * and 
* * * she believes the members of the 
Board of Trustees have conspired with de- 
fendant Adams and other unidentified per- 
sons and persons identified in the attached 
motion to defeat the July 1, 1955 injunction 
order of this court. 

“That she believes that she has been 
suspended by the Board of Trustees not for 
her safety or the safety of others, but to 
appease persons having no connection with 
the University of Alabama who wish to 
defy and prevent the enforcement of the 
order of this court. 

“That defendant Adams and the members 
of the Board of Trustees have * * * * failed 
and refused to take action within their 
power to prevent persons having no con- 
nection with the University of Alabama 
from interfering with the order of this 
court.” 


In response to said motion this Court issued 
its order to said persons named in said motion 
to show cause why they should not be punished 
for a contempt of court because of their mis- 
conduct and failure to obey, comply with and 
carry out the provisions of the final judgment 
and permanent injunction order of this Court 
entered on July 1, 1955. 


5. On February 9, 1956, following the filing 
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of said motion for issuance of order to show 
cause and for contempt judgment, and the is- 
suance by this Court of its said order to show 
cause, the attorneys for the plaintiff held a 
press conference in the regional office of the 
National Association For The Advancement of 
Colored People, in Birmingham, which was at- 
tended by a large number of representatives 
of the press, radio and television news serv- 
ices. Thereat the attorneys for the plaintiff 
read, at length, the allegations contained in 
the motion for issuance of order to show cause 
and for contempt judgment, which had been 
filed in this court earlier that day, commented 
upon the allegations contained therein, and 
answered questions as to the meaning of cer- 
tain of said allegations. During the course of 
said press conference, with the knowledge and 
acquiescence of the attorneys for the plaintiff, 
photographs were made by various representa- 
tives of the news gathering agencies present 
thereat, tape recordings were made for radio 
broadcasts and motion picture films with sound 
track were made for television broadcasts. Said 
tape recordings and motion picture films were 
subsequently broadcast over radio and televi- 
sion and the charges contained in said motion 
for issuance of order to show cause and for con- 
tempt judgment were given wide publicity by 
the various news gathering agencies, including 
the press, radio and television news services. 


6. Said order to show cause, issued by this 
Court on February 9, 1956, was set for hear- 
ing on February 29, 1956. On the afternoon of 
the preceding day, this Court held a conference 
with the attorneys for the plaintiff and the de- 
fendants, other than the defendants, Earl Watts, 
Ed Watts, Kenneth Thompson and R. E. Cham- 
bliss. At such time an answer had not been filed 
by said defendants, there having been filed on 
behalf of said defendants motions for severance 
and for separate trials by jury. At said confer- 
ence it was stated to this Court by counsel for 
said defendants that they had prepared answers 
for said defendants in which there was in- 
cluded among other defenses, the statement 
that the defendants, who were members of the 
Board of Trustees of the University of Alabama, 
were not willing to permit the plaintiff to re- 
enter the University and to resume her courses 
of study thereat on account of the charges made 
by the plaintiff in her motion for the issuance of 
order to show cause and for contempt judgment, 
filed in court on February 9, 1956, and the state- 


ments which had been made, by the plaintiff 
or her attorneys, to the press and over radio 
and television. Thereupon it was agreed by 
this Court and counsel for plaintiff and said de- 
fendants that the conduct of the plaintiff in 
making the charges contained in her motion 
for issuance of order to show cause and for con- 
tempt judgment, filed in court on February 9, 
1956, and the statements which had been made 
by the plaintiff or her attorneys, to the press 
and over radio and television, having occurred 
subsequent to the action of the defendants, 
who were members of the Board of Trustees 
of the University of Alabama, in excluding the 
plaintiff from attending classes at the Univer- 
sity, until further notice, should not be made an 
issue upon the trial of the order to show cause, 
to be held on the following day. Thereupon 
counsel for said defendants redrafted the an- 
swers which were subsequently filed on behalf 
of said defendants, so as to delete therefrom 
any reference to the conduct of the plaintiff 
in making the charges contained in her motion 
for issuance of an order to show cause and for 
contempt judgment, and the statements which 
had been made by the plaintiff or her attorneys, 
to the press and over radio and television. 
Neither said conduct on the part of the plaintiff, 
nor said statements which had been made by 
the plaintiff or her attorneys, to the press and 
over radio and television, were made an issue 
upon the hearing of the order to show cause, 
which was held before this Court on February 
29, 1956. 


7. At the commencement of the hearing of 
the order to show cause, which was held before 
this Court on February 29, 1956, one of the 
attorneys for the plaintiff requested permission 
to file an amended motion for issuance of order 
to show cause and for contempt judgment, at 
which time he stated, in part, as follows: 


“The purpose in this amendment to the 
pleadings is as follows. From the end of 
paragraph 9 on, there are two or three 
statements in the original complaint which 
allege that the Trustees and other officials 
of the University of Alabama did act in 
concert with, and did conspire with the 
unknown people, including the four that 
have just been dismissed. When that was 
filed, since that time, we have made as 
careful an investigation as we can make as 
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private lawyers in the case and we are un- 
able to produce any substantial * * any 
evidence which would support those alle- 
gations. And in fairness to all concerned 
we did not want to go to hearing with the 
allegations that we could not prove. 
“We therefore amended in order to take 
out every single allegation which charges 
any official of the University of Alabama 
with conspiring or acting in concert, or hav- 
ing anything to do with the people that 
were milling around the University. 

“That was the purpose of the amendment. 
We make it in complete good faith, ad- 
mitting in open court that we find ourselves 
without sufficient proof to sustain these al- 
legations, * * * * * 

“And that is done because we believe as 


attempt to so protect the plaintiff and others, 
and that the defendants should not be adjudged 
in contempt on account of their action in tem- 
porarily excluding the plaintiff from the Uni- 
versity. This Court thereupon ordered, ad- 
judged and decreed that the order to show 
cause should be vacated and the defendants 
discharged therefrom; and that the order of sus- 
pension or exclusion adopted by the defendants 
be terminated by 9:00 A.M. on March 5, 1956. 


8. On February 29, 1956, following the con- 
clusion of the hearing by this Court of the or- 


_ der to show cause, the Board of Trustees of the 


University of Alabama met and adopted a 
resolution permanently expelling the plaintiff 
from the University. of Alabama, said resolu- 
tion being as follows: 





this case now stands it is merely a case of 
the young lady involved being excluded 
from the University as of today, and our 
whole purpose, we hope, and our only ob- 
ject is to get her in. And at this stage we 
are trying to get the issue just as narrow as 
possible, and I don’t know of anything more 
we can do than to admit in open court that 
these charges, on our investigation, we are 
convinced cannot be proven.” 


This Court allowed the filing of the amended 
motion for issuance of order to show cause and 
for contempt judgment, and the hearing of the 
order to show cause proceeded thereon, this 
Court having previously granted the motions 
to dismiss filed on behalf of the defendants, 
Earl Watts, Ed Watts, R. E. Chambliss and 
Kenneth L. Thompson. During the hearing the 
plaintiff testified that she had read the original 
motion for issuance of order to show cause and 
for contempt judgment, as well as the amended 
motion. 

At the conclusion of the hearing of the order 
to show cause, this Court found that the offi- 
cials and trustees of the University of Alabama, 
while underestimating the extent of the pro- 
test that would be made upon the admittance 
of the plantiff to the University and underesti- 
mating the fury of the mob in attempting to 
force her from the campus, were not derelict 
in their duty in failing to correctly estimate 
the situation. This Court further found that 
the action which the Trustees and officials took 
to protect the plaintiff and others from bodily 
harm was not taken in defiance of this Court's 
injunction, but was taken in a good faith 


“WHEREAS Autherine J. Lucy has filed in 
the United States District Court for the 
Northern District of Alabama, Western Di- 
vision, a motion for the issuance of ‘an 
Order to Show Cause and for contempt 
judgment against the President, the Dean 
of Admissions, the Secretary of the Board of 
Trustees, and the members of the Board 
of Trustees of the University of Alabama, 
because of the action of the Board of 
Trustees in excluding the said Autherine J. 
Lucy from attending classes at the Univer- 
sity until further notice; and 

“WHEREAS In her said motion, and in 
press, radio and television statements by 
her or her attorneys, the said Autherine J. 
Lucy charges that the said officials, trustees 
and others conspired to defy the injunction 
order of the said Federal Court, and further 
charges that they have in fact done certain 
overt acts in defiance of said order, and 
that the said officials and trustees have in- 
tentionally permitted persons to mill about 
on the campus of the University of Ala- 
bama in such a manner as to assimilate an 
air of riot, disorder and rebellion against 
the said Autherine J. Lucy, in order that the 
same may be used as a subterfuge for re- 
fusing to permit the said Autherine J. Lucy 
to pursue courses of study at the University; 


_ and 


“WHEREAS The said Autherine J. Lucy 
has publicly charged in the said United 
States District Court for the Northern Dis- 
trict of Alabama and in press, radio and 
television statements by her or her attorneys 
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that her exclusion from attending classes 
at the University is a cunning stratagem 
adopted by the Board of Trustees of the 
University of Alabama for denying her 
right to attend and pursue courses of study 
at the University; and 

“WHEREAS The charges so made against 
the said officials and the members of the 
Board of Trustees of the University of Ala- 
bama are wholly false, defamatory, imperti- 
nent and scandalous, and in open Court 
Autherine J. Lucy’s attorneys admitted that 
they could not prove such charges, and no 
evidence to support said false, defamatory, 
impertinent and scandalous charges was of- 
fered; to the contrary, her testimony on the 
witness stand proved the falsity of all those 
charges; and 

“WHEREAS It is the sense of this Board 
that no educational institution could main- 
tain necessary discipline if any student, re- 
gardless of race or color, guilty of the 
conduct of Autherine J. Lucy be permitted 
to remain a member of the student body 
after making such false, defamatory, im- 
pertinent and scandalous charges of miscon- 
duct on the part of the University officials 
and trustees: 

“NOW, THEREFORE, BE IT RESOLVED 
By the Board of Trustees of the University 
of Alabama in meeting assembled that, in 
view of such false, defamatory, impertinent 
and scandalous charges made by the said 
Autherine J. Lucy against University au- 
thorities and trustees, she is hereby per- 


manently expelled from the University of 
Alabama.” 


9. On March 9, 1956, there was filed on be- 
half of the plaintiff a motion wherein this Court 
was requested to issue an order amending the 
final order entered on February 29, 1956, to 
provide that the plaintiff be readmitted to the 
University of Alabama for the September, 1956, 
term. There was attached to said motion, as 
subsequently amended, a copy of the resolution 
adopted by the Board of Trustees of the Univer- 
sity on February 29, 1956, permanently expel- 
ling the plaintiff from the University. It was 
alleged in said motion that in the interim be- 
tween the issuance of the final order of this 
Court on February 29, 1956, and the expulsion 
order of the Board of Trustees, nothing new 
transpired or became known in this cause which 


would excuse failure to comply with this Court’s 
order, and the said expulsion order should be 
deemed a legally ineffective interference with 
the performance of a duty incumbent on the 
Board under this Court’s order. 

This motion was heard by this Court on Au- 
gust 29, 1956. In the order overruling said mo- 
tion, this Court stated that the expulsion of the 
plaintiff by the Board of Trustees purported to 
be based upon conduct, acts and statements 
that occurred subsequent to the exclusion or 
suspension of the plaintiff by action of the Board 
of Trustees; and such conduct, acts and state- 
ments were not made an issue upon the hearing 
on February 29, 1956, if, in fact, they were ger- 
mane to the issues there tried, and, accordingly, 
were not considered by this Court, and did not 
enter into this Court's judgment. 


10. Defendant, John A. Caddell, testified that 
he was present at the meeting of the Board of 
Trustees of the University of Alabama, which 
was held on February 29, 1956, at which there 
was adopted the resolution permanently ex- 
pelling the plaintiff. He testified, and this Court 
finds to be a fact that the reasons stated in 
said resolution were the sole reasons or bases 
for his action in voting for said resolution. He 
testified, and this Court finds to be a fact that 
there was not discussed at said meeting by any 
of the members of the Board of Trustees any 
reason or basis for the expulsion of the plaintiff 
other than the reasons stated in the resolution 
which was adopted by said Board of Trustees. 
He testified, and this Court finds to be a fact, 
that said resolution of the Board of Trustees 
was not adopted due either to the race or color 
of the plantiff. He denied the truthfulness of 
each of the charges contained in plaintiff's mo- 
tion for issuance of an order to show cause and 
for contempt judgment, filed in court on Febru- 
ary 9, 1956, and in the affidavit signed by the 
plaintiff attached thereto, quoted in paragraph 
4 of this finding of fact; and this Court finds 
that each of said charges were baseless and 
without foundation in fact. It was stipulated by 
counsel for plaintiff and the defendants that 
each of the other defendants would testify to 
similar effect as did the defendant, John A. 
Caddell. 


11. The charges contained in plaintiff's mo- 
tion for issuance of an order to show cause 
and for contempt judgment, filed in court on 
February 9, 1956, and in the affidavit signed by 
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the plaintiff, attached thereto, are of a serious 
nature and, if sustained, would constitute a vio- 
lation of the criminal conspiracy statutes of the 
State of Alabama (Tit. 14, Secs. 99 & 101, Ala- 
bama Code of 1940), and of the criminal stat- 
utes of the State of Alabama against riots and 
mobs (Tit. 14, Secs. 407, 408 and 355, Alabama 
Code of 1940), and the Federal criminal statute 
which makes it a criminal offense “for two or 
more persons to conspire to injure, oppress, 
threaten, or intimidate any citizen in the free 
exercise or enjoyment of any right or privilege 
secured to him by the Constitution or laws of 
the United States, or because of his having so 


exercised the same.” (Title 18, U.S.C.A. Sec. © 


241). The defendants, who are members of the 
Board of Trustees of the University of Alabama, 
are prominent in the professional, business and 
civic life of the State of Alabama. Said charges 
reflect not only upon the individual defendants 
but upon the University of Alabama as well. 


12. Under all of the evidence, the Board of 
Trustees of the University of Alabama was jus- 
tified in permanently expelling the plaintiff, 
Autherine J. Lucy, by means of the resolution 
adopted by it on February 29, 1956. 


13. No privilege-attached to the charges made 
by the plaintiff in her motion for issuance of an 
order to show cause and for contempt judgment, 
filed in court on February 9, 1956, or in the affi- 
davit executed by the plaintiff which was at- 
tached thereto, or to the statements made by 
the attorneys for the plaintiff to the press and 
over radio and television, which prevented the 
Board of Trustees of the University of Alabama 
from permanently expelling the plaintiff on 
account thereof. 


14. The judgment of this Court, entered on 
February 29, 1956, at the conclusion of the hear- 
ing of the order to: show cause, which was held 
on said date, was not res judicata of the right 
and authority of the Board of Trustees of the 
University of Alabama to permanently expel 
the plaintiff by means of the resolution adopted 
by said Board on February 29, 1956, and for 
the reasons stated therein. 


15. The Board of Trustees of the University 
of Alabama was not estopped, by any previous 
action or conduct on its part or on the part of 
its members to permanently expel the plaintiff 
by means of the resolution adopted by said 


Board on February 29, 1956, and for the reasons 
stated therein. 


16. The Board of Trustees of the University 
of Alabama was not precluded by either the 
doctrine of waiver or that of laches, or by any 
other doctrine or principle of law, from per- 
manently expelling the plaintiff by means of the 
resolution adopted by said Board on February 
29, 1956, and for the reasons stated therein. 


CONCLUSIONS OF LAW 


1. The Board of Trustees of the University of 
Alabama has authority to permanently expel a 
student from the University provided that such 
disciplinary action is not exercised arbitrarily. 


2. The Board of Trustees of the University of 
Alabama had authority to permanently expel 
the plaintiff from the University by means of 
the resolution adopted by it on February 29, 
1956, and for the reasons stated in said resolu- 
tion. 


3. No privilege attached to the charges made 
by the plaintiff in her motion for issuance of an 
order to show cause and for contempt judgment, 
filed in court on February 9, 1956, or in the affi- 
davit executed by the plaintiff which was at- 
tached thereto, or to the statements made by the 
attorneys for the plaintiff to the press and over 
radio and television, which prevented the Board 
of Trustees of the University of Alabama from 
permanently expelling the plaintiff on account 
thereof. 


4, The action of the Board of Trustees of the 
University of Alabama in permanently expel- 
ling the plaintiff, Autherine J. Lucy, by means 
of the resolution adopted by said Board of Trus- 
tees on February 29, 1956, and for the reasons 
stated therein, did not violate either the judg- 
ment of this Court dated July 1, 1955, or the 
judgment thereof dated February 29, 1956. 


JUDGMENT 


It is, therefore, ORDERED, ADJUDGED 
AND DECREED: 


1. The order of this Court, dated October 5, 
1956, that defendants, Hill Ferguson, Gessner T. 
McCorvey, Robert E. Steiner, Jr., Eris F. Paul, 
Brewer Dixon, Thomas D. Russell, Thomas S. 
Lawson, William H. Key and John A. Caddell 
appear and show cause why they should not be 
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punished for a contempt of this Court is va- 
cated and said defendants are discharged there- 
from. 


2. The relief prayed for in plaintiffs amended 
motion requesting this Court to cite the defend- 
ants, Hill Ferguson, Gessner T. McCorvey, 
Robert E. Steiner, Jr., Eris F. Paul, Brewer 
Dixon, Thomas D. Russell, Thomas S. Lawson, 
William H. Key and John A. Caddell, to show 


result of plaintiff's motion, filed in court on Oc- 
tober 5, 1956, and the amendment of said mo- 
tion, requesting this Court to cite the defendants, 
Hill Ferguson, Gessner T. McCorvey, Robert E. 
Steiner, Jr., Eris F. Paul, Brewer Dixon, Thomas 
D. Russell, Thomas S. Lawson, William H. Key 
and John A. Caddell to show cause why they 
should not be held in contempt of this Court 
are taxed against the plaintiff, Autherine J. Lucy, 


cause why they should not be held in contempt en ern may isme. 


of this Court is denied. 


Done and Ordered this the 24th day of Janu- 
8. The costs accrued in this proceeding, as a 


ary, 1957. 





EDUCATION 


Colleges and Universities—Florida 


The State of FLORIDA ex rel. Virgil D. HAWKINS v. BOARD OF CONTROL, a body corpor- 
ate, et al. 


Supreme Court of Florida, March 8, 1957, No. 21,138. 


SUMMARY: In an action which had been commenced in 1949, a Negro sought by a writ of 
mandamus to require his admission to the school of law of the University of Florida. The 
Florida Supreme Court, in 1952, dismissed the action. That decision was reversed and re- 
manded by the United States Supreme Court for reconsideration after the initial decision in 
the School Segregation Cases. 347 U.S. 971, 1 Race Rel. L. Rep. 13 (1954). On the remand, 
the Supreme Court of Florida, in effect, continued the case pending findings on questions of 
capacity, plant and other “conditions that now prevail” at the University of Florida school 
of law. 83 So.2d 20, 1 Race Rel. L. Rep. 89 (1955). The applicant petitioned the United 
States Supreme Court to review this action. The Supreme Court refused such review but 
entered a new order in the case, after recalling and vacating its prior order. The new order 
stated that the factors of possible delay in applying the initial decision in the School Segre- 
gation Cases, recognized in the second “implementation” decision, were not involved in and 
not applicable to graduate professional schools. The court stated that the applicant was en- 
titled to “prompt admission.” 350 U.S. 413, 1 Race Rel. L. Rep. 297 (1956). The applicant 
then moved in the Florida Supreme Court for a peremptory writ of mandamus to require 
his immediate admission to the school of law. That court, two justices concurring specially 
and two dissenting, held that it would refuse to grant the writ at the present time in the 
exercise of its judicial discretion. The court found that the admission of a Negro to the Uni- 
versity of Florida school of law at this time would lead to “violence in university commun- 
ities and a critical disruption of the university system.” One justice concurred specially in 
the court’s decision on grounds that the United States Supreme Court did not have before 
it the testimony regarding possible violence following the admission of a Negro to the univers- 
ity and should have an opportunity to consider that testimony. Two justices dissented on 
grounds that the mandate of the United States Supreme Court should be obeyed. 





ROBERTS, Justice. 


This litigation is concerned with the rights 
of the Relator, a Negro, to be admitted to the 


University of Florida Law School, provided he 
meets the entrance requirements applicable to 
all students. The history of the litigation is set 
forth in State ex rel. Hawkins v. Board of Con- 
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trol (Fla. 1955) 83 So.2d 20, our latest de- 
cision in the controversy, referred to hereafter 
as the “1955 decision.” 


Our 1955 decision was entered in response 
to the mandate of the United States Supreme 
Court in State ex rel. Hawkins v. Board of Con- 
trol (May 1954) 347 U. S. 971, directing this 
court to reconsider its decision in State ex rel. 
Hawkins v. Board of Control (Fla. 1952) 60 
So.2d 162 (the “1952 decision” hereafter), “in 
the light of the Segregation Cases decided May 
17, 1954, Brown v. Board of Education etc. 
[347 U. S. 483] and conditions that now pre- 


vail.” Since this court has held in a long line of. 


decisions that it is bound by the decisions of the 
United States Supreme Court “construing the 
meaning and effect of acts of Congress and 
those provisions of the national Constitution 
which restrict the powers of the states,” Miami 
Home Milk Producers Ass’n v. Milk Control 
Board (1936) 169 So. 541, 124 Fla. 797, we held 
in our 1955 decision, under the authority of 
Brown v. Board of Education etc., supra, 347 
U. S. 483, that the Relator could not be denied 
admission to the University of Florida Law 
School solely because of his race. In the exer- 
cise of our discretion, however, we decided to 
withhold the issuance of a peremptory writ of 
mandamus in the cause, pending a subsequent 
determination of law and fact as to the time 
when the Relator should be admitted to that 
institution; and the Honorable John A. H. 
Murphree, Resident Circuit Judge of the circuit 
in which the University is located, was ap- 
pointed as the commissioner of this court to 
take testimony on behalf of the Relator and 
the Respondents, members of the Board of 
Control, relating to the factual issue. Our deci- 
sion in this respect was based on two considera- 
tions, one a federal and the other a state ground: 
(1) the application to the controversy of the 
formula set out'in the so-called “implementa- 
tion decision,” Brown v. Board of Education of 
Topeka, 349 U. S. 295; and (2) the exercise of 
our traditional power as a state court to decline 
to issue the extraordinary writ of mandamus if 
to do so would tend to work a serious public 
mischief. City of Safety Harbor v. State (1939) 
136 Fla. 636, 187 So. 178, State ex rel. Carson 


v. Bateman, 131 Fla. 625, 180 So. 22; State ex — 


rel. Gibson v. City of Lakeland, 126 Fla. 342, 
171 So. 227; State ex rel. Bottome v. City of St. 
Petersburg, 126 Fla. 233, 170 So. 730. 


[Second Review] 


The Relator then filed a petition for certiorari 
in the United States Supreme Court to review 
our 1955 decision on the ground that the de- 
cision in the Brown case, 347 U. S. 483, did not 
apply to “State junior colleges, colleges, gradu- 
ate and professional schools.” The court dis- 
posed of this petition by a short but not 
entirely unambiguous opinion, dated March 12, 
1956, reading as follows: 

“PER CURIAM. 
“The Petition for certiorari is denied. 
“On May 24, 1954, we issued a mandate 
in this case to the Supreme Court of Flori- 
da. 347 U. S. 971. We directed that the 
case be reconsidered in light of our decision 
in the Segregation Cases decided May 17, 
1954, Brown v. Board of Education, 347 
U. S. 483. In doing so, we did not imply 
that decrees involving graduate study pre- 
sent the problems of public elementary and 
secondary schools. We had theretofore, in 
three cases, ordered the admission of Negro 
applicants to graduate schools without 
discrimination because of color. Sweatt v. 
Painter, 339 U. S. 629; Sipuel v. Board of 
Regents of the University of Oklahoma, 
332 U. S. 631; cf. McLaurin v. Oklahoma 
State Regents for Higher Education, 339 
U. S. 637. Thus, our second decision in the 
Brown case, 349 U. S. 294, which imple- 
mented the earlier one, had no application 
to a case involving a Negro applying for 
admission to a state law school. Accord- 
ingly, the mandate of May 24, 1954, is re- 
called and is vacated. In lieu thereof, the 
following order is entered: 


“PER CURIAM: The petition for writ of 
certiorari is granted. The judgment is va- 
cated and the case is remanded on the 
authority of the Segregation Cases decided 
May 17, 1954, Brown v. Board of Educa- 
tion, 347 U. S. 488. As this case involves 
the admission of a Negro to a graduate pro- 
fessional school, there is no reason for de- 
lay. He is entitled to prompt admission 
under the rules and regulations applicable 
to other qualified candidates. Sweatt v. 
Painter, 339 U. S. 629; Sipuel v. Board of 
Regents of the University of Oklahoma, 332 
U. S. 631; cf. McLaurin v. Oklahoma State 
Regents for Higher Education, 339 U. S. 
637.” 
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[Renewal of Petition] 


The cause is now before this court on the 
Relator’s motion for a peremptory writ of man- 
damus to compel the Respondents to admit him 
to the University of Florida Law School, his 
contention being that the above-quoted opinion 
entitles him to immediate admission, provided 
he is otherwise qualified, without regard to the 
outcome of the factual study which was in 
progress at the time of the filing of his motion 
and which has now been concluded. 

There can be no doubt that, by revising its 
May 1954 mandate directed to our 1952 decision 
in the manner above noted, the Supreme Court 
of the United States neatly, albeit laconically, 
cut off the federal prop that supported, in part, 
our 1955 decision. But it will have been noted 
that the opinion stated that “[t]he petition for 
certiorari is denied”, presumably referring to 
our 1955 decision; and, this being so, our 1955 
decision still stands, nonetheless firmly, on the 
state ground mentioned therein and referred 
to above. 


[Nature of Mandamus] 


Indeed, it is unthinkable that the Supreme 
Court of the United States would attempt to 
convert into a writ of right that which has for 
centuries at common law and in this state been 
considered a discretionary writ; nor can we con- 
ceive that that court would hold that the highest 
court of a sovereign state does not have the 
right to control the effective date of its own dis- 
cretionary process. Yet, this would be the effect 
of the court’s order, under the interpretation 
contended for by the Relator. We will not as- 
sume that the court intended such a result. 

In what appears to be a progressive disap- 
pearance of State sovereignty, it is interesting 
to read certain decisions (among others) which 
the United States Supreme Court has handed 
down in recent months. See: Railway Em- 
ployees Dept., etc. et al. v. Hanson et al (May 
1956)____U. S.___, 100 L.Ed. (advance) p. 
638, holding that a union shop agreement ne- 
gotiated between certain railroads and certain 
organizations of employees of such railroads 
which had been authorized by an act of the 
Congress superseded the right-to-work pro- 
visions of the Constitution of the State of Ne- 
braska and the state statutes enacted pursuant 
thereto; Dantan George Rea v. United States 
of America (January 1956) 350 U. S. 214, 100 





L.Ed. (advance) p. 218, holding that it was 
within the power of the federal courts to enjoin 
an officer of the executive department of the 
federal government from testifying in a state 
court in a case involving a violation of a 
criminal statute of that state; Commonwealth 
of Pennsylvania v. Steve Nelson (April 1956) 
350 U. S. 497, 100 L.Ed. (advance) p. 415, out- 
lawing antisedition laws in 42 states, Alaska 
and Hawaii; Griffin et al v. People of the State 
of Illinois (April 1956) 0. a , 100 
L.Ed. (advance) p. 483, requiring the states 
to finance appeals by penniless persons con- 
victed of crimes; Slochower v. Board of Higher 
Education of the City of New York (April 
1956) 350 U. S. 551, 100 L.Ed. (advance) p. 
449, limiting the power of states and cities to 
discharge public employees when they plead 
the Fifth Amendment against self-incrimination 
in duly authorized inquiries affecting the gen- 
eral welfare; Browder et al v. Gayle et als, 142 
F.Supp. 707 (M.D. Ala. 1956), affirmed by the 
Supreme Court, 77 S.Ct. 145, holding invalid 
statutes and ordinances requiring the segrega- 
tion of the white and colored races in motor 
buses operating in the City of Montgomery, 
Alabama. 





[States’ Rights] 


It is a “consummation devoutly to be wished” 
that the concept of “states’ rights” will not come 
to be of interest only to writers and students 
of history. Such concept is vital to the preserva- 
tion of human liberties now. And whatever one’s 
ideology may be—whether one is a strong de- 
fender of state sovereignty or an equally fervent 
advocate of centralized government—we think 
the great majority of persons would agree that 
if the death knell of this fundamental principle 
of Jeffersonian democracy is to be tolled, the 
bell should be rung by the people themselves 
as the Constitution contemplates. President 
Lincoln’s words of warning are just as true to- 
day as they were almost a century ago, when 
he said in his first inaugural address on March 
4, 1861: 


“If the policy of the government upon 
vital questions affecting the whole people 
is to be irrevocably fixed by decisions of 
the Supreme Court . . . the people will have 
ceased to be their own rulers, having to 
that extent practically resigned their gov- 














ernment into the hands of that eminent tri- 
bunal.” 


And we do not feel it is amiss to refer to the 
following remarks made by George Washington 
in his “Farewell Address”: 


“If, in the opinion of the people, the 
distribution or modification of the constitu- 
tional powers be in any particular wrong, 
let it be corrected by an amendment iin 
the way which the Constitution designates. 
But let there be no change by usurpation; 
for though this, in one instance, may be the 
instrument of good, it is the customary 
weapon by which free governments are 
destroyed.” 


[ Federal Courts v. State Courts] 


But we repeat that, despite these recent de- 
cisions, we cannot attribute to the Supreme 
Court an intention to abrogate the rule which 
denies to federal courts the right to regulate 
or control long-established rules of practice and 
procedure adopted by state courts for the ad- 
ministration of justice therein. Cf. Naim v. Naim 
(Va. 1956) 90 S.E.2d 849, in which the Su- 
preme Court of Appeals of Virginia declined 
to remand a cause to a lower court, as directed 
by mandate of the United States Supreme Court, 
because to do so “would be contrary to [the] 
fixed rules of practice and procedure” of the 
Virginia courts, as well as the statute law of 
that state. A motion to recall the mandate and 
to set the case down for oral argument upon 
the merits, or in the alternative, to recall and 
amend the mandate was denied by the United 
States Supreme Court for the reason that the 
decision above referred to, 90 S. E.2d 849, 
“leaves the case devoid of a properly presented 
federal question.” Naim v. Naim (March 12, 
1956). U. S____, 100 L.Ed. (advance) p. 
352. A fortiori, we cannot assume that the Su- 
preme Court intended to deprive the highest 
court of an independent sovereign state of one 
of its traditional powers, that is, the right to 
exercise a sound judicial discretion as to the 
date of the issuance of its process in order to 
prevent a serious public mischief. As recently 
as June 4, 1956, in United Automobile, Aircraft 
and Agricultural Implement Workers of America, 
et al. v. Wisconsin Employment Relations Board 
et al. U. $ the Supreme Court recog- 
nized the “dominant interest” of a state in pre- 
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venting violence. It there said: “The States 
are the natural guardians of the public against 
violence. It is the local communities that suffer 
most from the fear and loss occasioned by 
coercion and destruction. We would not in- 
terpret an act of Congress to leave them power- 
less to avert such emergencies without compel- 
ling directions to that effect.” We are cognizant 
of our duty to compel Relator’s admission to the 
University of Florida Law School “without de- 
lay”, if it is feasible to do so at this time; but 
we have an equally compelling duty to perform 
in respect to the public peace and a long- 
established state judicial procedure by which to 
perform it. We point out, additionally, that 
the Relator, having a choice between a federal 
and a state court,’ selected this court as the 
forum in which to try his cause; he thereby 
selected the rules of practice and procedure 
long established in this jurisdiction. We have 
no doubt that the Supreme Court intended that 
we should adhere to such procedure in the in- 
stant controversy. The Relator’s contention in 
this respect cannot, therefore, be sustained. 


[Facts Found] 


We come now to the question of whether the 
facts, as developed under the guidance of this 
court’s commissioner, require the immediate ad- 
mission of the Relator to the University of 
Florida Law School, provided he meets the 
entrance requirements. It might be noted that 
the Relator had due notice and an opportunity 
to be heard at the hearings scheduled by the 
commissioner. He did not appear nor did he 
present any testimony in support of his right 
to immediate admission. Moreover, the history 
of this controversy leads us to believe that the 
Relator does not, in fact, have a genuine interest 
in obtaining a legal education. He was given 
an opportunity to secure a legal education out- 
side this state under the Regional Education 
Plan, but declined; he was given an opportunity 
to attend the University of Florida Law School, 
temporarily, if law facilities were not available 
at the Florida Agricultural & Mechanical Uni- 
.versity, but declined; he was then given an op- 
portunity to attend the law school at the Florida 
Agricultural & Mechanical University, but de- 
clined. And, as noted, he was given an oppor- 
tunity to appear before the court's commissioner 
and offer evidence in support of his right to 





362 RACE RELATIONS LAW REPORTER 


immediate admission to the University of Flori- 
da Law School, but declined. 

It should be noted that the Law School at 
the University of Florida is an integral part of 
that institution. A law student is not in a class 
separate and apart from all other University 
students—he is a University student just as much 
as those entering the engineering school or the 
educational school or the architectural school, 
and entitled to participate in all campus activi- 
ties. 

Against this background, we have considered 
the evidence adduced by the Respondents 
which, in the state of the record here, must 
constitute the basis for the exercise of our dis- 
cretion in the matter. The factual material on 
file in this court reflects a prodigious amount 
of work by the commissioner and the Respon- 
dents or those acting in their behalf. It is not 
contended—nor could it be—that there was even 
a modicum of bias on the part of any person 
involved in the work of assembling the data here 
presented nor in the formulation of the question- 
naires which were the basic media by which 
much of the information was obtained. The 
survey is completely objective and as accurate 
and comprehensive as the time available for the 
study would permit. The testimony of the wit- 
nesses shows no bias and reflects only a sin- 
cere desire to do whatever is best for all 
concerned. 


[Survey Conducted] 


The survey conducted under the guidance 
of the court’s commissioner shows, among 
others, that a substantial number of students 
and a substantial number of the parents of 
students state that they expect to take action— 
which apparently is positive action—to persuade 
Negro students to leave the University or make 
it so unpleasant for them that they will move 
out of a dormitory room or out of a class or 
out of a cafeteria or otherwise stop using the 
facilities of the University of Florida, should 
integration occur. It was also shown that 41 
percent of the parents of students now in our 
white universities would cause them to drop 
out of those schools or transfer to another 
school; and that 62 percent of the parents of 
white 1956 high school graduates would send 
their children elsewhere than to our white state 
institutions, if we have enforced integration. 
There would be loss of revenue to our white 


institutions from grants, from activities on the 
part of the alumni of those institutions in 
support of their financial affairs, and from 
students moving out of dormitories (many 
of which are being paid for out of revenue 
certificates), if we have integration. Those 
institutions would lose the support of 52 
percent of their alumni, if integration occurs, 
which would seriously impair the financial sup- 
port to be expected from our state legislature. 
Integration would unquestionably result in the 
abandonment of substantially all of the graduate 
work now being offered at the Florida Agricul- 
tural & Mechanical University because it would 
be an unnecessary duplication of the same 
courses offered at the University of Florida or 
at Florida State University. 


[Violence Likely] 


Our study of the results of the survey material 
to the question here, and other material evi- 
dence, leads inevitably to the conclusion that 
violence in university communities and a critical 
disruption of the university system would occur 
if negro students are permitted to enter the 
state white universities at this time, including 
the Law School of the University of Florida, of 
which it is an integral part. This court has an 
opportunity to prevent the incidents of violence 
which are, even now, occurring in various parts 
of this country as a result of the states’ efforts 
to enforce the Supreme Court’s decision in the 
Brown case. We quote with approval that part 
of the language of Mr. Justice Hobson in his 
special concurring opinion in which he said “the 
testimony which was taken at the direction of 
this court by the Honorable John A. H. Mur- 
phree, and which is now before us for con- 
sideration, was not in the record when the 
Supreme Court of the United States said ‘there 
is no reason for delay’. This testimony, as well 
as the revealing incidents (of which we may 
take judicial notice) which have occurred since 
the repudiation of the ‘separate but equal’ doc- 
trine, convinces me that the immediate admis- 
sion of relator to the University of Florida 
College of Law would result in great public 
mischief.” The homely expression, “An ounce 
of prevention is worth a pound of cure,” is 
especially applicable to the situation here— 
involving, as it does, the public welfare of 
all our people. 

In the exercise of what we sincerely believe 
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to be sound judicial discretion, we have de- 
cided that the relator’s motion for a peremptory 
writ should be denied, but without prejudice 
to the right of relator to renew his motion when 
he is prepared to present testimony showing that 
his admission can be accomplished without 
doing great public mischief. For the reasons 
stated, the entry of a final judgment is de- 
ferred until further order of the court. 
It is so ordered. 


THORNAL and O'CONNELL, JJ., Concur 


TERRELL, C. J., and HOBSON, J., Concur 
Specially 
THOMAS and DREW, JJ., Dissent 


TERRELL, C. J., Concurring. 

I concur in the opinion of Mr. Justice Roberts, 
particularly with that part relating to the power 
of this and other states to control their process 
when public mischief is imminent. This doctrine 
is all the more compelling when long settled 
rules relating to the administration of justice 
and the prevention of violence are brought in 
question. Historically, individuals, as well as 
states, have interposed action to thwart the 
inroads of Federal authority not so much for 
delay as to preserve what was deemed to be the 
most precious of American ideals. In a free 
democracy the decisions of courts, even the 
Supreme Court of the United States, have never 
been considered sacrosanct or free from chal- 
lenge. 


[Interposition and Nullification] 


In 1798 Jefferson and Madison on behalf of 
Virginia and Kentucky challenged the con- 
stitutional validity of the Federal sedition law. 
They contended that the law was not only un- 
constitutional, that it was in violation of the 
compact with the states and would continue 
so until effectuated by constitutional amend- 
ment. No attempt was made to force obedience 
on the part of Kentucky and Virginia but in 
1801 Jefferson, author of the Kentucky resolu- 
tion, was elected president of the United States. 

In 1832, South Carolina nullified the Federal 
tariff act passed that year and nothing was done 
to force obedience but a new tariff act was 
passed forthwith. In 1838, the State of Georgia 
was ordered by the Supreme Court of the United 
States not to remove the Cherokee Indians be- 
yond the state. This was the famous case in 


which President Andrew Jackson injected him- 
self into the picture and issued his famous 
pronouncement, “John Marshall has made his 
decision, now let him enforce it.” The order 
was not obeyed. The State of Wisconsin re- 
fused to follow the order of the Supreme Court 
in the Dred Scott decision promulgated prior 
to the Civil War. Georgia and Virginia have 
recently but respectfully declined to follow 
orders of the Supreme Court relying on control 
of their own process and the fact that there 
was still a modicum of sovereignty in the states 
that they had a right to invoke. In none of the 
foregoing incidents was any attempt made to 
coerce the states. 


[History of Segregation] 


Some anthropologists and historians much bet- 
ter informed than I am point out that segregation 
is as old as the hills. The Egyptians practiced 
it on the Israelites; the Greeks did likewise 
for the barbarians; the Romans segregated the 
Syrians; the Chinese segregated all foreigners; 
segregation is said to have produced the caste 
system in India and Hitler practiced it in his 
Germany, but no one ever discovered that it 
was in violation of due process until recently 
and to do so some’ of the same historians point 
out that the Supreme Court abandoned the 
Constitution, precedent and common sense and 
fortified its decision solely with the writings of 
Gunner Myrdal, a Scandinavian sociologist. 
What he knew about constitutional law we 
are not told nor have we been able to learn. 

Such is in part the predicate on which the 
states are resisting integration. They contend 
that since the Supreme Court has tortured the 
Constitution, particularly the welfare clause, 
the interstate commerce clause, the Ninth and 
Tenth Amendments, the provisions relating to 
separation of state and federal powers, and the 
powers not specifically granted to the Federal 
government being reserved to states, they have 
a right to torture the court’s decision. What- 
ever substance there may be to this contention, 
it is certain that forced integration is not the 
answer to the question. It is a challenge to 
freedom of action that is contrary to every 


‘democratic precept. It is certain that attempts 


at integration by court order have engendered 
more strife, tension, hatred and disorder than 
can be compensated for in generations of at- 
tempt on the part of those who are forward 
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looking and want to do so. They have done 
more to break down progress and destroy good 
feeling and understanding between the races 
than anything that has taken place since 
emancipation. Social progress in any time is 
not measured by legislative acts and decree; it 
is measured by qualitative citizenship. 

The seventeen states committed to segregation 
have the material stake in this question. They 
have spent billions on separate schools, hos- 
pitals and other institutions in the attempt to 
provide “separate but equal” facilities and op- 
portunities for both races in reliance on what 
they understood to be the law. Violence has 
arisen everywhere and continues to arise ac- 
count of attempts to comply with the Federal 
Courts’ orders and the end is not yet. These 
“states are the natural guardians of the public 
against violence”; they know the reasons for it; 
they are fully aware that such tensions are 
grounded in the attempt of the Federal Courts 
at a form of enforced integration that is con- 
trary to every precept that activates the need 
for law in this country. 


[Social Problem] 


Human nature may not be what it should be 
but such as it is, we are compelled to take it 
into account. The problem presented is more 
social than legal. In fact law is not the con- 
clusive answer. Social advancement has never 
been measured by legal formulas and human 
nature has not reached the point where human 
ingenuity will not find a road to bypass laws 
and regulations which attempt to abrogate long 
settled social standards. To be enforced in a 
democracy law must always follow and never 
precede a felt necessity for it. This was never 
better illustrated than by what is now being 
done to bypass Federal integration orders and 
what happened to national prohibition in the 
thirties. Surveys made in Washington City 
schools where integration has been attempted 
for at least two years also fortify this premise. 
If, as pointed out in the opinion of Mr. Justice 
Roberts, the Supreme Court of the United States 
recognizes that the “dominant interest” of the 
state is to prevent violence and the record here 
points the road to violence, that in itself is 
enough for this court to withhold the issuance 
of its mandate. The record is best fortified by 
what is or has been taking place in more than 
a half dozen states. 


Then it has been revealed that these riots 
and outbreaks were not activated by local 
people but by interlopers from other places, in 
other words, social boll weevils, fruit flies, potato 
bugs, bean beetles, cane borers and other pests 
that we institute quarantines or other rigid 
measures against to get rid of. It takes time to 
do this and then it must be done by legal pro- 
cesses, otherwise we invoke that which is at 
least in the nature of the communist manifesto 
to enforce democratic processes. The problem 
is a different on® in every state and in this 
state the governor and the educational authori- 
ties are pursuing legal methods to solve the 
problem. After all is said the big question is 
not one of defying constituted authority, it is 
one of finding a way of solving a serious prob- 
lem recently thrust upon the states with segre- 
gated schools and at the same time preserve 
their traditions, their moral, social, cultural and 
educational standards. 


[Florida Legislation] 


For the purpose of fortifying the premises 
discussed in the preceding paragraphs, it is 
pertinent to point out that the legislature on 
recommendation of the Fabisinski Committee, 
appointed by the governor, to recommend a 
method to best handle the segregation question 
in a legal way, has enacted Chapter 31880, 
Chapter 31889, Chapter 31390, and Chapter 
31391, Acts of 1956. The first of this series of 
acts became effective July 26, 1956, and the 
other three became effective August 1, 1956. 
These acts, including those they amended, de- 
fined a complete scheme to administer the pub- 
lic school system. They were enacted under 
the police powers to promote the safety, health, 
order, welfare and education of the people with- 
in the State of Florida. 

They also confer additional powers on the 
governor in that they authorize him to promul- 
gate and enforce rules and regulations to pro- 
tect the public against violence and property 
damages. They recognize that the state has the 
dominant interest in and is the natural guardian 
of the public against violence. It is perfectly 
evident that these acts had in view recent Fed- 
eral decisions affecting segregation in that they 
authorized county boards of public instruction 
to choose personnel from all available sources, 
to consolidate school programs at any school 
center and to dismiss any teacher or teachers 
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not essential to carry on the consolidated school 
program. 

Another purpose of these acts was to pre- 
serve the welfare of all classes and by a system 
of uniform tests classify all school entrants ac- 
cording to intellectual ability and scholastic 
proficiency to the end that there will be estab- 
lished in each school within the county an en- 
vironment of equality among those of like 
qualification and academic attainments. What 
effect, if any, the system so created will have 
on the case before us, I do not discuss. The 
point is that it expresses the public policy of 
the state as to the question. Those administer- 
ing our educational program are moving as fast 
as consistent with wise judgment to set it up 
and other systems not materially different to 
protect the public from violence have been 
approved though they had little, if any, educa- 
tional aspect. United A.A. & A.W. v. Wis- 
consin Employment Relations Board, US. 
____, 100 L.Ed. (Advance p. 666); Gong Lum 
v. Rice, 275 U. S. 78, 72 L.Ed. 172. 

These acts were passed since we last con- 
sidered this case, they offer a sound and sensible 
basis to handle the school problem in Florida 
which was thrown into confusion overnight by 
Brown v. Board of Education of Topeka, 347 
U. S. 483, 68 L.Ed. 878, which in turn over- 
threw and kicked out the window the recog- 
nized school policy approved by all courts in 
the country for generations. The change has 
precipitated school problems peculiar to every 
state in the country. If Florida is not authorized 
to meet and solve the problem by which it is 
confronted in a sane and sensible manner, then 
all the law I have been taught governing state 
and Federal power has been pitched down the 
drain. 

For these reasons I concur in the opinion of 
Mr. Justice Roberts. 





* * % 
HOBSON, J., Concurring specially. 


I concur in the conclusion reached by the 
majority because the testimony which was taken 
at the direction of this court by the Honorable 
John A. H. Murphree, and which is now before 


us for consideration, was not in the record when * 


the Supreme Court of the United States said 
“there is no reason for delay”. This testimony, 
as well as the revealing incidents (of which we 
may take judicial notice) which have occurred 


since the repudiation of the “separate but equal” 
doctrine, convinces me that the immediate ad- 
mission of relator to the University of Florida 
College of Law would result in great public 
In the interest of both races, that is to say, 
the common weal, the writ of mandamus should, 
in the exercise of sound judicial discretion, be 
withheld until the Supreme Court of the United 
States in this case, after consideration of those 
matters which it has not heretofore had an op- 
portunity to weigh and evaluate, unequivocally 
directs that relator be admitted to the College 
of Law at the University of Florida. In such 
event the onus will rest, as it should, with the 
tribunal responsible for the initial departure 
from a constitutional interpretation which had 
served us for so many years. And since I am 
bound by the paramount federal law, if such 
ruling should be made by a fully informed Su- 
preme Court, I could not fail to comply without 
stultifying my oath of office. 


a = = 
THOMAS, J., Dissenting: 


After a careful examination of the opinion 
prepared for a majority of the court, I come to 
the conclusion that I must dissent. 

It seems fitting, before recording my reasons 
for disagreement, to set out a chronology of the 
important steps in this protracted litigation. 

On 30 May 1949 the relator filed in this court 
a petition for a writ of mandamus to command 
the respondents, members of the Board of Con- 
trol and the president and the registrar of the 
University of Florida, to admit the petitioner, 
a Negro, to the college of law of the University. 
Adams, C. J., and Terrell, Sebring, Barns and 
Hobson, J. J., voted to issue an alternative writ 
of mandamus while Chapman, J., and the writer 
dissented on the ground that the petitioner had 
not first applied to the State Board of Educa- 
tion. The alternative writ, issued 10 June 1949, 
was in the usual form and commanded the re- 
spondents to admit the relator to the college of 
law or show cause 11 July 1949 why a peremp- 
tory writ should not follow. 


[Only Law School Then] 


From the answers, filed in response to the 
alternative writ of mandamus, it appeared that 
at the time of relator’s application the college 
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of law at the University of Florida was the only 
law school maintained in the state by taxes, and 
that relator had been informed that because 
there was no law school then functioning within 
the State where Negro students could be en- 
rolled, the Board of Control was prepared to 
provide him, at a college or university accepta- 
ble to him in another state, courses of study as 
valuable as any offered in an institution of 
higher learning in Florida. At this time and 
for many years before the Florida Agricultural 
and Mechanical College staffed exclusively by 
Negroes and maintained exclusively for mem- 
bers of the Negro race, supported by State taxa- 
tion, had been functioning in Tallahassee. 

Attention was drawn to the laws of the state 
restricting courses at the University of Florida 
to members of the white race and the respon- 
dents asserted that in denying the relator’s ap- 
plication they had not acted arbitrarily but had 
only obeyed the statute and the Constitution. 
It was provided in Section 228.09, Florida 
Statutes, that “schools for white children and 
the schools for negro children shall be con- 
ducted separately.” Section 12 of Art. XII, of 
the Constitution follows: “White and colored 
children shall not be taught in the same school, 
but impartial provision shall be made for both.” 

To repeat, it was in obedience to the statu- 
tory and constitutional inhibitions that the re- 
spondents declined to admit the relator to the 
college of law at the University of Florida, and 
in order to afford him the training he desired 
they offered to secure him an education of equal 
quality at an institution outside the state where 
Negroes were not barred. 


[Negro Law School Established] 


It was further represented that all state in- 
stitutions of higher learning, including the Uni- 
versity of Florida, and Florida Agricultural and 
Mechanical College—the name was changed 
to Florida Agricultural and Mechanical Uni- 
versity by Chapter 27995, Laws of Florida, Acts 
of 1953—were managed and controlled by the 
Board of Control under the supervision of the 
State Board of Education and that from time 
to time, as the need arose, courses were added 
to the curricula of the institutions. Carrying out 
this policy, according to the answer, the Board 
of Control had, prior to the demand of relator, 
included in its budget requests for funds to be 
used in the establishment of a law school at 


Florida Agricultural and Mechanical College. 
As a conclusion the respondents stated that if 
the relator still refused “to accept out-of-state 
scholarship or other provision which may be 
made for his instruction in the courses he had 
requested elsewhere than at a State institution 
established for white students exclusively, and 
it should be held that said arrangement is in- 
sufficient to satisfy the relator’s lawful demands, 
the respondent, Board of Control, has made 
provision for relator’s immediate admission and 
enrollment” at the law school established at 
Florida Agricultural and Mechanical College. 
In the event the “necessary facilities, equipment 
and personnel for said course of study should 
not be immediately available” at Florida Agri- 
cultural and Mechanical College, continued re- 
spondents, the respondents had “made provision 
for [relator’s] instruction * * * at the only other 
institution of higher learning in the State of 
Florida offering such course, until such time as 
adequate and comparable facilities and person- 
nel * * * [could] be obtained and physically set 
up at Florida Agricultural and Mechanical Col- 
lege for Negroes, in Tallahassee, Florida.” 

The relator moved for a peremptory writ 
notwithstanding the answer. 

The members of this court were in unanimous 
agreement that the entry of a final order should 
be withheld, and jurisdiction meanwhile re- 
tained, until the court should be satisfied either 
that the Board of Control had furnished, or 
failed to furnish, to the relator the opportunity, 
to pursue his desired course of study, sub- 
stantially equal to the opportunity given stu- 
dents at other institutions supported by taxa- 
tion. State ex rel. Hawkins v. Board of Control 
of Florida et al., Fla., 47 So.2d 608. 


[1951 Opinion] 


The relator moved again for a peremptory 
writ, 16 May 1951. State ex rel. Hawkins v. 
Board of Control et al., Fla., 53 So.2d 116. This 
writ was denied, 15 June 1951, on the ground 
that the relator had not shown that he had 
exhausted all reasonable means of gaining ad- 
mittance to the University of Florida. The 
order was entered without prejudice to the 
right to renew the motion for a peremptory writ 
when the relator could show that he had 
“brought himself within the principles enunci- 
ated in State ex rel. Hawkins v. Board of Con- 
trol * * *.” Fla., 47 So.2d 608. 








COURTS 367 


The relator petitioned the Supreme Court of 
the United States to review the last order by 
certiorari but on 18 November 1951, that court 
declined because the judgment was not final. 
Florida ex rel. Hawkins v. Board of Control of 
Florida, 342 U.S. 877, 72 S.Ct. 166, 96 L.Ed. 659. 

On 7 June 1952 the relator presented his 
third motion for a peremptory writ. In an 
opinion of this court filed 1 August 1952, it was 
written that by making this motion the relator 
was taking the position that he would only enjoy 
the full political rights guaranteed by the Fed- 
eral Constitution by being admitted to the Uni- 


versity of Florida Law School, a school main- - 


tained exclusively for white persons, even 
though a law school, exclusively for Negroes, 
supported by taxation was available to him. The 
court held, unanimously, that the motion should 
be denied and the alternative writ quashed. 
State ex rel. Hawkins v. Board of Control et al., 
Fla., 60 So.2d 162. 


[First Supreme Court Mandate] 


The Supreme Court of the United States 
granted certiorari to review this judgment, 
ordered the judgment vacated and remanded 
the cause to this court “for consideration in the 
light of the Segregation Cases decided May 17, 
1954, Brown v. Board of Education, etc., and 
conditions that now prevail.” The mandate was 
dated 24 May 1954. Florida ex rel. Hawkins v. 
Board of Control of Florida, 347 U.S. 971, 74 
S.Ct. 783, 98 L.Ed. 1112. 

It should be remarked here that the case of 
Brown v. Board of Education, cited in the man- 
date, was one dealing with elementary schools 
while the present litigation involved a graduate 
school, and the direction that this court recon- 
sider its judgment not only in the light of the 
cited case but also of “conditions that now pre- 
vail” was quite confusing, as will be emphasized 
when we advert to the decision in Brown v. 
Board of Education and allied decisions of the 
Supreme Court of the United States, and to a 
later mandate affecting the present litigation. 
(Italics supplied. ) 

In response to the mandate, this court entered 
its order 81 July 1954, directing the relator 
to amend his petition within 60 days so as to 
present the issues raised by the original pe- 
tition “‘in the light of the Segregation Cases 
* ®* * and conditions that now prevail’” and di- 
recting respondents within 30 days afterward 


to amend their return so that this court would 
be enabled to abide by the mandate. 


[1955 Decision] 


In obedience to the order both petition and 
return were amended resulting in presentation 
of the single question “whether or not the rela- 
tor [was] entitled to be admitted to the Uni- 
versity of Florida Law School upon showing 
that he [had] met the routine entrance re- 
quirements.” State of Florida, ex rel. Virgil D. 
Hawkins, Relator v. Board of Control, Fla., 88 
So.2d 20. This opinion was filed 19 October 
1955. So the issue was then narrowed to the 
one whether or not the relator’s petition should 
be rejected because he was a member of the 
Negro race. 

Meanwhile, between the time the pleadings 
were amended and the last cited decision was 
rendered, the Supreme Court of the United 
States entered its opinion, Brown v. Board of 
Education of Topeka, 349 U.S. 294, 75 S.Ct. 
753, implementing the decision in the case of 
Brown v. Board of Education of Topeka, 347 
U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873, 88 A.L.R.2d 
1180. In the “implementation decision” that 
court recognized that varied problems would 
exist locally the solution of which might require 
time and that school authorities should bear 
the burden of showing what delay was neces- 
sary “in the public interest and * * * consistent 
with good faith compliance at the earliest prac- 
ticable date.” Brown v. Board of Education of 
Topeka, 349 U.S. 294, 75 S.Ct. 753. 

So when the opinion of 19 October 1955 was 
filed by this court it was the majority view that, 
inasmuch as the mandate had referred to a case 
dealing with elementary schools, and the deci- 
sion in that case had been implemented to per- 
mit some delay in meeting and solving problems, 
and this court had been directed to re- 
examine the decision in the present case in the 
light not only of that case but also in the light 
of “conditions that now prevail,” a commissioner 
should be appointed to take testimony about 
local problems, and adjustments that would be 
necessary under conditions that prevailed, in 
order to admit the relator, and that upon such 


testimony the court would decide when a 


peremptory writ should issue. Four months 
from the date of the decision, 19 October 1955, 
was the period fixed for taking the testimony, 
and before that time expired the period was 
extended to 31 May 1956. 
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A petition for certiorari to review the decision 
of 19 October 1955 was presented to the Su- 
preme Court of the United States and that court, 
12 March 1956, while the testimony being taken 
under the decision of 19 October 1955 was in- 
complete, entered a decision per curiam. Some 
confusion resulted because the order began with 
the statement “The petition for certiorari is de- 
nied” and the concluding paragraph began with 
the statement “The petition for writ of certiorari 
is granted.” The issuance of the mandate of 24 
May 1954 was recited, then the court observed 
that it directed “the case be reconsidered in 
light of our decision in the Segregation Cases,” 
but any reference to consideration of the matter 
“in the light of * * * conditions that now pre- 
vail” was omitted. Then the court explained 
that in directing this court to reconsider there 
was no implication that decrees affecting gradu- 
ate students present the “problems of public 
elementary and secondary schools.” To stress 
the point it was announced that in three cases: 
Sweatt v. Painter 339 U.S. 629, Sipuel v. Board 
of Regents of the University of Oklahoma, 332 
U.S. 681, Cf. McLaurin v. Oklahoma State 
Regents for Higher Education, 339 U.S. 637, the 
court had “ordered the admission of Negro ap- 
plicants to graduate schools without discrimina- 
tion because of color” and it was expressly stated 
that the “implementation decision” “had no ap- 
plication to a case involving a Negro applying 
for admission to a state law school.” (Italics 
supplied. ) 


[Second Supreme Court Mandate] 


So the mandate of 24 May 1954 was recalled 
and the case remanded, “on the authority of 
the Segregation Cases decided May 17, 1954, 
Brown v. Board of Education, 347 U.S. 483.” 
This is the now familiar decision dealing with 
elementary schools. 

The judgment concluded with this significant 
language: “As this case involves the admission 
of a Negro to a graduate professional school, 
there is no reason for delay. He is entitled to 
prompt admission under the rules and regu- 
lations applicable to other qualified candidates.” 
State of Florida ex rel. Virgil D. Hawkins v. 
The Board of Control, opinion filed March 12, 
1956. 

Despite the ambiguities which I have pointed 
out, I think, and I thought as early as 19 Oc- 
tober 1955, when the decision of this court di- 
recting the taking of testimony was rendered, 


that the Supreme Court of the United States 
had, in effect, declared invalid the provision of 
the Constitution of the State of Florida in con- 
flict with the interpretation that court had given 
the Constitution of the United States. 


[Oaths of Justices] 


From the time of the decision in Plessy v. 
Ferguson, 163 U.S. 537, 16 S.Ct. 1138, 41 L.Ed. 
256, rendered in 1896, decisions by this court 
that white and colored students should be segre- 
gated but that the opportunities should be equal 
enabled members of this court to observe their 
personal oaths to support, protect and defend 
the Constitution of this state and do so in per- 
fect harmony with rulings of the Supreme Court 
of the United States on the subject. The inhibi- 
tion in the State Constitution is stated in clear, 
unambiguous language. Construing it verbatim 
brought no inconsistency with construction of 
the Constitution of the United States which con- 
tains no express language prohibiting segre- 
gation. In the recent decision overturning a 
precedent of 60 years, nobody seems ever to 
have bothered to consider the effect upon the 
oath of members of this court to support an 
absolute state constitutional inhibition of in- 
tegration in schools in this state. 

At the time of the rendition of the decision 
of 19 October 1955 I thought, despite the ap- 
parent ambiguity in the order on the first pe- 
tition of certiorari, that no further testimony 
with reference to prevailing conditions had been 
contemplated. Because of this view and the 
thought that no testimony was needed to dispose 
of the case, the issue having been reduced to 
the one whether a Negro could be barred simply 
by reason of his race, I thought the decision was 
wrong, so I dissented. And my conviction was 
buttressed by the understanding that the re- 
spondents had not requested the procedure, 
anyway. 

My conclusion was confirmed by the entry 
of the second judgment. Even though there 
was a repeated reference to the Brown case, 
the language already quoted and then repeated 
dissipated any impression that there was oc- 
casion for further delay. 

I cannot agree that when a decision denying 
a petition for mandamus is, in effect, reversed, 
the subordinate court retains the power to issue 
the writ at some later date. It is my view that 
in such case the discretion, held to have been 
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abused, has been exhausted and the time has 
arrived to obey the mandate of the higher court. 

It seems to me that if this court expects 
obedience to its mandates, it must be prepared 
immediately to obey mandates from a higher 
court. In this case when the Federal question 
was presented and determined by the Supreme 
Court of the United States, the ruling became 
binding upon this court at once regardless of 
our lack of sympathy with the holding. 

Inasmuch as, to repeat, the Supreme Court 
of the United States has ruled that “there is 
no reason for delay” and that the “relator is 
entitled to prompt admission under the rules 
and regulations applicable to other qualified 
candidates” I think this litigation has ended 
and that the matter is now one purely of ad- 
ministration. 

* = * 


DREW, J., Dissenting: 


It is a fundamental truth that justice delayed 
is justice denied. This case has now reached 
the point where further delay will be tanta- 
mount to a denial of a constitutional right of 
relator. 

Mr. Justice Sebring pointed out the course in 
his dissenting opinion in State ex rel. Hawkins 
v. Board of Control, 83 So.2d 20 (Fla. 1955) 
with which I must now agree. The Constitution 
of the United States of America, Article VI; 
provides that “This Constitution .. . . shall be 
the supreme Law of the Land; and the Judges 
in every State shall be bound thereby, any 
Thing in the Constitution or Laws of any State 
to the Contrary notwithstanding.” The oath 
of office I have taken requires that I “support, 
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protect and defend” it. The Supreme Court 
of the United States has been established by 
long tradition as the final interpreter of the 
Constitution of the United States. Such an in- 
terpretation has been made in this case. 

I cannot conclude that any discretion remains 
in this Court to lawfully postpone the issuance 
of a peremptory writ. That mandamus is a dis- 
cretionary writ is academic, but that this broad 
principle is applicable in those cases where an 
authoratatively declared constitutional right is 
being denied—I cannot agree. See State ex rel. 
Beacham v. Wynn, 158 Fla. 182, 28 So.2d 253, 
254 (1946), in which this Court said “Where 
the right is indisputable there is no room for 
the exercise of discretion other than in keeping 
with the law.” Also see Osborn v. The Bank 
of the United States, 22 U. S. 738, 866, 6 Law 
Ed. 204, 234 (1824). 

Courts are the mere instruments of the law 
and can will nothing. Judicial discretion is a 
legal discretion. It is a discretion to be exer- 
cised in discerning the course prescribed by 
law. When, as here, that course has been dis- 
cerned and a determination has been reached 
that relator is being denied his constitutional 
right, it is the clear duty of this Court to enforce 
the right. The power vested in the judiciary 
should never be exercised for the sole purpose 
of giving effect to the will of the judge. The 
power we possess is for the purpose of giving 
effect to the will of the law. I conceive it to 
be my plain duty to give effect to the law 
which has been established by the United States 
Supreme Court. 


I, therefore, respectfully dissent. 





EDUCATION 


Colleges and Universities—Georgia 


Horace T. WARD v. REGENTS OF THE UNIVERSITY SYSTEM OF GEORGIA, et al. 
United States District Court, Northern District, Georgia, February 12, 1957, Civ. No. 4355. 


SUMMARY: In 1952, Ward, a Negro, filed an action in federal district court against officials 
of the University System of Georgia seeking an injunction to restrain them from denying him 
admission to the school of law of the University of Georgia solely on the basis of race or 
color. The case was continued because of plaintiff’s military service and for other reasons. At 
a hearing on the case, in December, 1956, the university officials defended on the grounds 
that the denial of admission was made for reasons other than race, including the failure of 


the plaintiff to submit new applications prior to the school terms at which he could have 
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been admitted. It was also shown that the plaintiff was presently attending another law school. 
The court dismissed the action because of plaintiff’s failure to renew his application and 
to furnish prescribed character information and because the question of his admission as a 


beginning law student is now moot. 


HOOPER, J. 


Statement of the Case 


This case was filed June 23, 1952 by Horace 
T. Ward, a negro citizen of Georgia, complain- 
ing against the Board of Regents and other 
officials in control of the Law School of the 
University of Georgia. He complained that his 
application for admission to the Law School filed 
September 29, 1950 for admission in June of 
1951 had been denied on account of applicant’s 
race and color. He prayed “that this Court issue 
a permanent injunction forever restraining and 
enforcing defendants and each of them, from 
denying plaintiffs admission to the School of 
Law of the University of Georgia.” 

This Court is unable to decide the issues aris- 
ing upon plaintiffs allegations of unlawful dis- 
crimination for the following reasons: 


(1) Prior to September, 1950 there existed 
a regulation at the University of Georgia that 
applicants who were not accepted until a 
subsequent term were required to file a new 
application for admission. The plaintiff has 
failed and refused to file any new applica- 
tion since September, 1950 although more 
than six years have elapsed, and conse- 
quently the defendant Board of Regents 
have been unable to pass upon his quali- 
fications, and this Court cannot review their 
action. 


(2) During the above period of time 
plaintiff has failed and refused to furnish 
“additional information as to character” 
pursuant to a valid provision in regulation 
adopted by the Board of Regents in June, 
1952, concerning admissions to the said Law 
School, although all others admitted since 
that date have complied therewith. 


(3) In September, 1956 plaintiff entered 
the Law School of Northwestern University 
and has expressly abandoned his former ap- 
plication to enter defendant Law School as 
a first year student. The questions raised 
in the present action are therefore moot and 
there is no issuable controversy between the 
parties for this Court to decide. 


While the Court is giving below a full dis- 
cussion of the progress of the case no Findings 
of Fact can or will be made except those con- 
cerning the reasons for the dismissal of this 
case by the Court. 


THE FACTS IN THE RECORD 


While the record (not yet transcribed) is 
voluminous the following will give a summary 
of the most important documents and testimony: 

On September 29, 1950 plaintiff submitted 
his application for admission to the June term, 
1951 of the Law School. The Registrar of the 
University System forwarded plaintiff's applica- 
tion to L. R. Siebert, Executive Secretary of the 
Board of Regents. 

On January 5, 1951 and again on April 25, 
1951, plaintiff made inquiry concerning his 
application. On June 7, 1951 Registrar Danner 
informed plaintiff his application had been de- 
nied, but at that time gave no reason therefor. 
On June 15, 1951 plaintiff again requested of 
the Registrar the reasons for his rejection and 
apparently received none. 

On July 5, 1951 plaintiff (pursuant to ad- 
ministrative procedures then of force) filed with 
President Aderhold an appeal from the action 
of the Registrar of June 7th denying his appli- 
cation, whereupon the President appointed a 
committee consisting of Dean Alton Hosch of 
the Law School and two professors, E. M. 
Coulter and R. L. McWhorter. Plaintiff at first 
declined to appear before this committee but 
later reconsidered and on September 8, 1951 
met with the committee at the University in 
Athens, Georgia, for an interview lasting over 
two hours. 

The President’s committee, recommended re- 
jection of plaintiff's application upon the ground, 
as stated by them, that they found applicant 
did not have the necessary qualifications as to 
character, personality and attitude to entitle 
him to admission. For reasons stated below this 
Court does not deem it proper to make Findings 
of Fact upon the correctness of the committee’s 
conclusions, except to say it does not appear 
they are without support in fact. 

President Aderhold approved the report of 
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the committee and on September 14, 1951 noti- 
fied plaintiff his appeal had been denied. On 
September 20, 1951 plaintiff filed his appeal with 
the Chancellor, which was denied October 18, 
1951. 


[Appeal To Board] 


On November 2, 1951 plaintiff appealed to 
the Board of Regents and they in turn referred 
the matter to its Committee on Education, con- 
sisting of Regents Bloch, Foley and Beavers. 
Regent Bloch was a member of the Judicial 
Council, Regent Foley was President of the 
Georgia Bar Association, and these two, to- 
gether with organized groups of lawyers and 
judges have been for some years giving study 
to the matter of improving the standards for 
admission to the Georgia Bar. The committee 
recommended to the Board of Regents and the 
Board on February 13, 1952 (defendant’s Ex- 
hibit No. 3) passed a resolution referring to the 
Law School faculty the matter of requirements 
for admission to the Law School. On recommen- 
dation of the faculty the Board on June 11, 1952 
passed a resolution which will be more fully 
discussed under Finding of Fact No. 2 here- 
after. Plaintiff was notified of this action and 
directed to file an application pursuant thereto, 
but refused to do so because it was enacted after 
his original application was filed in September, 
1950. This matter will be more fully discussed 
in Finding of Fact No. 2. 

Plaintiff filed suit in June, 1952, the Board 
of Regents having stated that, because of plain- 
tiffs failure to file an application as above men- 
tioned, the Board could not pass upon his 
request for admission. 

After suit was filed the Court fixed a deadline 
for the Board of Regents to pass on plaintiff's 
application, otherwise the same to be declared 
refused, and this deadline having passed without 
further action, the Court considered plaintiff's 
application declined and plaintiff's appeal over- 
ruled. 

While the foregoing gives a general outline 
of the entire case from the filing of plaintiff's 
application in September, 1950 to the date of 
the filing of the suit in 1952, many things oc- 
curred in connection with the litigation at a 
subsequent date, which will be discussed in 
connection with Findings of Fact No. 3 which 
concerns the matter of plaintiff's abandonment of 
his original application, his entrance into North- 
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western University Law School, and his amend- 
ment in this case looking toward relief in the 
future in event he should file an application for 
admission as a transfer student with advance 
credits. 

Upon his discharge from military service 
plaintiff was furnished a form for making new 
application, which he refused to execute, and 
he has never from September, 1950 up to date 
of trial, filed any new application with the de- 
fendant Law School, although all other appli- 
cants under the same circumstances have done 
so. 
The facts in connection with the three grounds 
on which the Court is dismissing this action will 
now be discussed. 


(1) REGULATION CONCERNING 
THE FILING OF A NEW 
APPLICATION FOR ADMISSION 


It appears without dispute that prior to the 
filing of plaintiff's application for admission there 
existed at the Law School a regulation, estab- 
lished through custom, that all applicants who 
were denied admission to any particular session 
of the Law School should before admission to a 
later session file a new application. This rule had 
particular application to all those whose entrance 
into the Law School was postponed by induction 
into military service. 

Counsel for plaintiff at first denied there was 
any such regulation in existence. Prior to the 
trial they were given opportunity by defendants 
to inspect all the applications on file at the 
offices of the Law School. When the case was 
called for trial on December 17, 1956 plaintiff's 
counsel requested opportunity for further ex- 
amination of said applications and the Court 
thereupon directed defendants to produce the 
same in court on the following morning, which 
was done. After further examination of these ap- 
plications plaintiffs counsel did not point out 
any one of them which contradicted the positive 
testimony on the witness stand by Dean Alton 
Hosch, to the effect that such custom and prac- 
tice had existed prior to that time, Dean Hosch 
having pointed out a number of specific in- 


_ stances where the practice had been actually 


complied with by certain named students. The 
Court is compelled to find therefore from the 
undisputed testimony in this case, that there 
did exist prior to the date when plaintiff filed 
his application in September, 1950, a reasonable 
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and valid, though unwritten requirement by the 
Board of Regents that under such circustances 
a new application must be filed. 

The requirement of filing a new application 
is particularly appropriate under the facts of 
this case. The next term to which plaintiff could 
be admitted would be September, 1957, six years 
after the time for which he originally applied. 
During this interval of time plaintiff was in- 
ducted into the United States Army for a period 
of two years, and for a period of time after his 
release spent considerable time out of this state 
during which his whereabouts were unknown to 
the defendants. 

Whatever might have been his qualifications, 
or the absence thereof, in September, 1950, the 
record of his life from that date until the date 
of trial has never been submitted to the Board 
of Regents by the filing of a renewed application, 
and for that reason the Board of Regents has 
had before it no facts concerning said period of 
time, and have made no decision on the basis 
thereof, nor can this Court review the action of 
the Board of Regents covering such period. As 
petitioner's complaint took the position that 
plaintiff should be admitted upon the basis of 
his qualifications as of September, 1950, and 
that position by plaintiff was steadfastly main- 
tained until the filing of his amendment in Janu- 
ary, 1957, the case was tried upon that basis.? 

During the foregoing six years period there 
have been many changes in the personnel of 
the Board of Regents and, as hereinafter pointed 
out, some changes raising the qualifications for 
admission to defendant Law School. 


(2) REGULATIONS FOR ADMISSION 
ADOPTED IN JUNE, 1952 


Plaintiff having at first filed application for 
admission to the June term, 1951 which was 
denied, and having indicated such application 


1. The following will illustrate the basis on which the 
case was tried in the above respect: Plaintiff's coun- 
sel sought to prove that the Board of Regents were 
now guilty of discrimination in refusing to admit 
negroes to another branch of the University System. 
The Court sustained objection to that evidence 
upon the ground that the Court was only concerned 
as to plaintiff's qualifications in September, 1950, 
pursuant to his complaint. The Court tried to make 
it plain to plaintiff's counsel, however, that under 
a different theory of the case the aforesaid evi- 
dence would be admitted to show present discrimi- 
nation, if it were an issue in the case, and the 
Court indicated that such evidence would be ad- 
mitted under different contentions, which however, 
were not made. 


should be continued on for a future time, this 
resolution by the Board of Regents adopted June 
11, 1952 (defendant’s Exhibit No. 2) was adopted 
during the pendency of plaintiff's application, 
and it required for admission to the Law School 
the following: 


“I. A series of three tests to be adminis- 
tered by the University Guidance Center: 

(1) Ohio State Psychological test 

(2) Iowa Legal Aptitude test 

(3) Strong Vocational Interest Inventory 


“II. Additional information as to charac- 
ter: 

(1) Additional information to be sub- 
mitted as a part of application for admission 
to the University of Georgia School of Law. 

(2) Recommendations from alumni of the 
University of Georgia School of Law. 

(3) Recommendations from the judge of 
the Superior Court of the circuit in which 
applicant resides.” 


As the foregoing tests seem to apply to first 
year students and (as pointed out in Finding 
of Fact No. 8) plaintiff has abandoned his right 
to enter as a first year student, the matter of 
validity of the above requirement may now be 
moot. 

However, no valid attack could be made upon 
Section II(1) of the aforesaid resolution requir- 
ing additional information to be submitted re- 
garding character, and it would seem that some 
of the other tests referred to are generally ac- 
cepted by other law schools. 


As the plaintiff refused, however, to comply 
with any of the requirements of said resolution, 
and there is no evidence before the Court con- 
cerning the alleged invalidity of the same, the 
Court cannot rule that all of the requirements 
therein set forth are invalid. Failure to comply 
with the portion requiring information as to 
character constitutes a failure by plaintiff to 
pursue his administrative remedy, and stands 
upon the same basis as his failure to file a new 
application referred to in Finding of Fact No. 1. 


(3) PLAINTIFF'S ABANDONMENT OF HIS 
RIGHT TO ADMISSION AS 
A FIRST YEAR STUDENT 


This action having been filed in June, 1952, 
and for various reasons a final trial having been 
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delayed until December, 1956,? it appears that 
plaintiff in June, 1956 applied to and was ac- 
cepted by the Law School of Northwestern Uni- 
versity for admission in September, 1956. Such 
fact was not communicated to the Court, but 
on the other hand counsel for plaintiff were from 
time to time approaching the Court with an ap- 
parent desire to have the case tried prior to 
September, 1956. Finally the Court suggested 
to plaintiffs counsel that he make a written ap- 
plication for a trial date and serve opposing 
counsel, which was done. Thereafter the Court 
set the trial for a hearing September 18, 1956, 


about two weeks before the opening of said - 


defendant Law School. At said hearing on Sep- 
tember 18, 1956 this Court was utterly at a loss 
to understand the trial tactics pursued by plain- 
tiffs counsel which said tactics, instead of ex- 
pediting a determination of the merits of the 
controversy (which the Court assumed plaintiff's 
counsel desired), on the other hand prevented 
and delayed a determination of said case on it’s 
merits at that time, and not until a final trial of 
the case beginning December 17, 1956, did the 
Court learn that plaintiff had been accepted by 
Northwestern University Law School in June, 
1956 for the Fall term of that year.* 


2. [Footnote renumbered] The suit was filed June, 
1952, came on for final trial in December, 1956, a 
period of four years and six months. The complaint 
named as defendant “Regents of the University 
System of Georgia,” which did not have control of 
the operation of defendant Law School, hence it 
was necessary to make the Board of Regents of 
the University System of Georgia, another corpora- 
tion, as party defendant, Subsequently plaintiff 
elected to make each of the members of the Board 
of Regents parties defendant, which required many 
months’ to have them served, file motions and 
answers. Upon plaintiff's induction into the military 
service defense counsel readily agreed that the case 
should be taken off the calendar, Plaintiff, knowing 
full well the date of his release from military service, 
waited several months after his release before re- 
questing any further hearings, A number of Regents 
had died or resigned and no new parties defendant 
were made for many months, in some instance more 
than six months, which was too late. At the hear- 
ing September 18, 1956 as above pointed out, plain- 
tiff further insisted on making two individual mem- 
bers of the Board of Regents defendants which 
further delayed the case, But for plaintiffs military 
service and the delays brought on by himself, the 
case would have been finally concluded within 
mare to eighteen months from the date it was 

ed. 

8. [Footnote renumbered] A transcript of the hearing 
on September 18, 1956 shows the following: Prior 
to this hearing the Court, on motion of plaintiff’s 
counsel, had made as parties defendant to said 
case, eleven of the fifteen individual members of 
the Board of Regents. Motion to be dismissed as 
parties defendant had been filed by two of them, 


The case came on for final trial December 17, 
1956, at which time the Court was very much 
surprised to learn that plaintiff, prior to said 
hearing of September 13, 1956, had been ac- 
cepted for admission to Northwestern University 
Law School, and actually entered same a few 
days after that hearing. 


[Admission of Transfer Students] 


Registrar Danner of the defendant Law 
School, testified that said Law School does ac- 
cept students by transfer from other law schools 
in the country belonging to associations of ac- 
credited schools, including Northwestern Uni- 
versity. It does not appear whether Registrar 
Danner’s testimony gave to plaintiff and his 
counsel the idea of filing a future application as 
a transfer student, or not. Regulations concerning 
admission of transfer students are not in the 
record and not in issue in this case. No request 
or demand has been made upon any of the de- 
fendants to accept the plaintiff if and when he 


Regents Melton and Bryan, which the Court had 
overruled, Motion to reconsider that order of the 
Court was pending on September 13, 1956. The 
Court explained to plaintiff's counsel that if Regents 
Melton and Bryan were retained as parties defend- 
ant they would have to be served and allowed 
twenty days in which to answer, which would de- 
lay the trial of the case until after the Fall term 
of defendant Law School. The Court also advised 
plaintiff's counsel that-in the opinion of the Court 
nine out of fifteen Regents make a clear majority and 
just as effective as would be eleven of the same. 
With this information in mind plaintiff's counsel 
had a colloquy, following which they insisted upon 
the retention of said two defendants, and the Court 
sustained their position remarking as follows: 
“THE COURT: I want to say this, plaintiff's 
counsel, I let counsel handle the case in their 
own way, but the effect of making them parties 
is that it gives them twenty days in which to 
file an answer, and you can not set a case down 
for trial until a party has filed an answer, but 
that is a matter for the discretion of plaintiff's 
counsel.” 
THE COURT later stated: “All right. Well 
now I tried to make it clear to you before you 
made that decision that I cannot try the case 
on its merits until they file an answer.” 
The Court then pointed out to plaintiff's counsel 
it’s efforts to give plaintiff a final trial, whereupon 
plaintiff's counsel made the following statement: 
“MR. WALDEN: I think I ought to make it in 
the records of the Court, that counsel for the 
plaintiff has never at any time felt other than 
that it has had the fullest possible cooperation 
that any court could give relative to dispatch 
of cases before it. There have been many de- 
lays, but the Court has been unusually patient, 
to the extent of indulgence, I think. I think 
that is applicable to both sides, and I thought 
that I ought to make this statement to Your 
Honor.” 








374 RACE RELATIONS LAW REPORTER 


applies as a transfer student with advance 
credits, consequently it is impossible for the 
Court to make any Findings of Fact thereon. 

During the trial which began December 17, 
1956 the Court again called attention to plain- 
tiffs counsel to the fact that they were, under 
the original complaint, still insisting upon the 
admission of plaintiff to defendant law school 
upon the basis of his application of September, 
1950, regardless of everything that had taken 
place since that date, and inquired particularly 
of plaintiff's counsel as to what type of a decree 
they were seeking, and as to what would be the 
result if the Court should grant a decree such 
as requested. This brought on a colloquy be- 
tween plaintiffs counsel, as a result of which 
they stated to the Court in effect, that plaintiff 
desired a decree which should declare that, in 
the event he filed an application in the future as 
a transfer student with advance credits, he 
would have a right to have the same considered 
without discrimination.‘ 

The ultimate effect of all the Findings of Fact 
recited above is as follows: 

Plaintiffs original action, based upon the 
alleged unlawful rejection of the application 
filed in September, 1950 for admission as a first 
year student is subject to dismissal because of 
his failure to file a new application, pursuant to 
regulation existing prior to September, 1950; it 
is also subject to dismissal because of his failure 
to file any application in compliance with those 
portions of the resolution of the Board of Re- 


4, [Footnote renumbered] On the hearing the Court 
ad a discussion with counsel for plaintiff Mr. Hol- 
lowell, in which the Court asked counsel whether 
or not the Board would have the right to require 
. applicants to make a showing of good character, 
which counsel replied in the affirmative, He was 
aed by defense counsel Mr. Walden of whom 
the Court made inquiry as to the effect if the Court 
should grant the prayers of plaintiff's petition as 
made, to which ite ense counsel replied in part: 
Under the present situation as now dis- 
closed by the evidence, he would be able to 
apply not as an original one year, first year stu- 
dent, but merely as a transfer student if he 
should have complied with the other regula- 
tions.” 
Defense counsel Miss Motley subsequently made 
the following statement: 

. and now when he presents himself, he must 
show or answer questions as to what he has 
been doing, what his character is, and so forth. 

I think that is true.” 
In the opinion of this Court the foregoing is an 
express disclaimer of plaintiff's application to enter 
as a first year student and an express acknowledge 
ment that if he applies in the future as a trans 
student he must comply with pertinent rules aa 
regulations, which are not now in evidence. 


gents of June, 1952 which are admittedly valid. 

Questions arising upon the rejection of plain- 
tiffs application of September, 1950 are also 
now moot, on account of the express abandon- 
ment of plaintiff's rights to admission under said 
application, as made by plaintiffs counsel in 
open court on the final trial December 17, 1956, 
and in plaintiffs amendment filed January 3, 
1957. 

There is no controversy between plaintiff and 
defendants based upon plaintiff's alleged inten- 
tion at some time in the future to file an appli- 
cation with defendants for admission as a trans- 
fer student with advance credits. Plaintiff did 
not testify as to any such intention but did furn- 
ish the Court with an affidavit after final trial 
of this case. A justiciable controversy between 
the parties on that issue could only exist should 
plaintiff in the future obtain sufficient credits, 
file such an application, and be unlawfully de- 
nied by defendants. 


Opinion 

(1) It is now well established that the authori- 
ties in control of the operation of any state- 
supported law school in this country may not 
refuse admission to any person solely on ac- 
count of race and color. In all of the decided 
cases, however, so far as this Court is aware, 
the decision was either a class action or the 
qualifications of the applicant were admitted, or 
had been judicially determined. 

This is not a class action but it involves the 
individual application of the plaintiff, a negro 
citizen, which was filed in September, 1950 for 
admission to the Law School in June, 1951. 
Having been denied admission he carried his 
administrative appeal through the various steps 
pursuant to existing regulations and was ulti- 
mately denied upon the ground that he was not 
qualified as to attitude and character. 


[Hearing Delayed] 


While his application was filed in September, 
1950 the case did not come on for final trial 
under December 17, 1956. During this interval 
of time, some six and one-half years, the plain- 
tiff had consistently failed and refused to file 
any new application which would give to the 
Board of Regents sufficient information on which 
to base a decision as to his qualifications as of 
the next term, which would have been Septem- 
ber, 1957. Without such information the Board 
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of Regents could not pass upon his qualifications 
to enter in September, 1957, consequently they 
did not act thereon, and as a consequence there 
is no action by the Board of Regents for this 
Court to review. 

The case therefore turns upon well-recognized 
principles of law governing the relationship of 
the Federal government to the states, and of the 
jurisdiction of Federal courts to review the ac- 
tions of administrative bodies of the individual 
states. 


[Exhaustion of Administrative Remedies] 


It is hornbook law that the authorities in con- 


trol of the operation of a state-supported law 
school are charged with the primary responsi- 
bility of passing upon the qualifications for ad- 
mission to the same and must in the first 
instance pass upon such applications fairly and 
without discrimination, before the Courts will 
interfere. 


“Somebody must enroll the pupils in the 
schools. They cannot enroll themselves; and 
we can think of no one better qualified to 
undertake the task than the officials of 
the schools and the school boards having 
the schools in charge. . . . Not until they 
have been applied to and have failed to 
give relief should the courts be asked to 
interfere in school administration.” Lang- 
uage by Judge Parker in Carson v. Warlick, 
238 F.2d 724, p. 728. 


The above principles have been applied in 
a number of cases decided by the Court of Ap- 
peals of the Fifth Judicial Circuit. In Peay, et al 
v. Cox, Registrar, 190 F.2d 128, the District 
Court dismissed a complaint charging that state 
officials in charge of an election were discrimi- 
nating against colored voters and on appeal it 
was held that the plaintiff must exhaust admin- 
istrative remedy as provided by state laws, the 
Court stating: 


“, . . that the remedy by injunction, which 
is a discretionary remedy even when the 
court has jurisdiction to grant it, ought not 
to be had to control the State officer in the 
conduct of his office even though his con- 
duct may appear to be wrong, until the 
remedy to correct him provided by the 
State has been exhausted. This rule is of 
special importance between the federal 
courts and State functionaries.” See p. 125. 


The Court gave direction that the action re- 
main pending in the District Court “for a reason- 
able time to permit the exhaustion of state ad- 
ministrative remedies.” 

Similar rulings were made by the same court 
in Cook, et al v. Davis, 178 F.2d 595 and Bates, 
et al v. Batte, 187 F.2d 142. See also Galfas v. 
City of Atlanta (5 Cir.) 193 F.2d 981. 

The same principle has repeatedly been up- 
held by the United States Supreme Court, see 
Myers v. Bethlehem Corp., 303 U. S. 41; Air- 
craft & Diesel Equipment Corporation v. Hirsch, 
331 U. S., 752, and cases therein cited. 

(2) Where school authorities have been guilty 
of discrimination and such discrimination has 
affected their decision in denying admission to 
the school, it is the duty of the trial judge to 
declare such discrimination to exist, to send the 
matter back to the authorities for further con- 
sideration, and to enjoin future discrimination. 
Where, however, a plaintiff made application 
in September, 1950 which was denied, subse- 
quently pursued his administrative appeal, was 
inducted into military service for two years, 
and upon his release was requested by the 
school authorities to comply with the reason- 
able and valid regulation pre-existing the filing 
of his original application by filing a new appli- 
cation, giving the school authorities information 
as to his life and record since September, 1950, 
but refused to do so, such failure to pursue 
his administrative remedy would bar any relief 
to him by the courts. Particularly would the 
foregoing be true where his refusal to file a 
new application was persisted in up until the 
time of final trial in December, 1956 and a period 
of six and one-half years have elapsed during 
which plaintiff had had two years military serv- 
ice, had been absent from this state for a con- 
siderable period of time during which his where- 
abouts were unknown to defendants. A person 
qualified for admission in June, 1951 may con- 
ceivably not be qualified in September, 1957, and 
some accountng must be made for the interven- 
ing six years. A simple illustration should make 
this clear: If a child applied to enter kinder- 
garten and was refused, and the matter was in 
litigation for five years, no one would seriously 
contend at the end of that time, even though he 


‘ prevailed, that the authorities of the kinder- 


garten should be required to admit him. 

(8) The foregoing principles of law requiring 
the plaintiff to pursue his administrative reme- 
dies would also apply where, as here, plaintiff 
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applied for admission and was rejected, and 
pending a final adjudication of the matter the 
defendant Board of Regents passed a resolution 
setting up certain requirements for admission, 
one of these requirements being that applicant 
should furnish additional information as to 
character. Whether or not other provisions of 
such resolution might, or might not, be invalid 
would not relieve plaintiff from the necessity of 
complying with said valid portion thereof, nor 
can such regulations be reviewed by this Court 
until he should have complied with the valid 
portions and shall have made his attack upon 
the remaining portions before the Board of 
Regents, and shall have been overruled therein. 


[Case Now Moot] 


(4) Regardless, however, as to whether or 
not this Court should dismiss the action upon 
the foregoing grounds, it seems clear to the 
Court that the cause of action as originally 
brought by the plaintiff became moot when the 
plaintiff in September, 1956 entered the Law 
School of Northwestern University, and on the 
trial in December, 1956 disclaimed any right 
to enter as a first year student pursuant to his 
application filed in September, 1950, and by 
amendment filed January 3, 1957 abandoned his 
rights under such original application and as- 
serted rights only under a new application to 
be filed in the future as a transfer student, when 
and if he should have obtained advanced credits 
necessary to that end. 

The Courts have uniformly stated that the 
jurisdiction of the United States District Court 
is limited and the burden rests upon all persons 
coming in to court to show that the Court has 
jurisdiction. 

“The right to judicial review in Federal 

Courts is limited by Article 3 of the Federal 

Constitution to cases and controversies. To 

constitute a controversy there must be in- 

volved an actual controversy between ad- 

verse litigants which may be decided by a 

judgment which may be carried into effect 

as distinguished from an attempt to secure 
an abstract decision upon certain questions 
or to declare rules of law which can not 
affect the matter in issue. The remedy of an 
injunction is preventive and looks only to 
the future. It can not be invoked for the 
purpose of punishment for wrongful acts 
already committed. Hygrade Food Products 


Corp. v. United States, 8 Cir., 160 F.2d 816; 
Woods, Housing Expediter v. Malcolm- 
Dallyn Co., 8 Cir., 177 F.2d 414.” Minn. 
& St. L. Ry. Co. v. Pac. Gamble Robinson 
Co., 181 F.2d, 812, p. 814, and cases therein 
cited. 


[Presumption of Regularity] 


The plaintiff on the trial of the case did not 
swear that it was his intention to file with de- 
fendants an application as a transfer student 
in the future. On the trial of the case Dr. Dan- 
ner, defendants’ Registrar, testified that it was 
his practice to admit applicants to defendant 
Law School from accredited schools such as 
Northwestern University as transfer students 
with advanced credits, and there is no evidence 
in the record to indicate that defendants will 
refuse to admit plaintiff if he should in the 
future file an application as a transfer student 
after obtaining such advanced credits. The situa- 
tion here is somewhat similar to that which faced 
the court in the case of National Lawyers Guild 
v. Brownell, Attorney General, 225 F.2d 552, in 
which it was contended that the Attorney Gen- 
eral had pre-judged the matter in question, but 
affirmed his intention in the future to make an 
impartial determination. 


“We cannot assume in advance of a hearing 
that a responsible executive official of the 
Government will fail to carry out his mani- 
fest duty. Our conclusion on the point is 
that the plaintiffs must await the event 
rather than attempt to anticipate it.” P. 555. 


Similarly in Roberson v. Dulles, 235 F.2d 
810 the same court ruled that it would not as- 
sume the invalidity of a hearing which had not 
been held, or the illegality of questions which 
had not been asked, and the action brought 
by the plaintiff granting summary judgment to 
the defendant was affirmed. 

Plaintiffs counsel insist that the decision in 
Whitemore v. Stilwell, 227 F.2d 187 (5 Cir.) 
would change the above rule, but this Court 
does not agree for the facts in the instant case 
do not show the same close connection between 
the original application of the plaintiff and the 
proposed new application as appears in the 
case cited. Neither does the Court see any 
necessity for retaining jurisdiction over this 
case for an indefinite time in the future, nor 
does the plaintiff in his amendment filed Janu- 
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ary 3, 1957 ask for the same, but on the other 
hand expressly seeks a final decree at the present 
time concerning the proposed application which 
may be filed in the future. 

Should the plaintiff file an application in the 
future and should it be denied, the plaintiff may 
again apply to the courts, but the Court should 
not now declare any discrimination even though 
it might have existed at or about September, 
1950 for that would only be evidentiary upon 
the question as to whether discrimination might 
exist in the future should a transfer application 
be filed and be denied. That is to say, since 
plaintiff did not pursue his administrative reme- 
dies under his original application filed Septem- 


ber, 1950 no determination of that application 
can be made, nor can it be the basis of a frag- 
mentary ruling for purposes of using the same 
in a case which may possibly be brought in the 
future. 

For reasons stated above the case will be dis- 
missed. 


This the 12th day of February, 1957. 
JUDGMENT 


Based upon findings of Fact and Conclusions 
of Law set forth above the within case is dis- 
missed with costs against the plaintiff. 


This the 12th day of February, 1957. 





Following the issuance of the above order dismissing the case, the plaintiff filed with the 
court a motion for an order modifying the dismissal and requested the court to retain juris- 
diction of the case pending the disposition of his application for admission to the School 
of Law as a transfer student. [This motion was denied by an order of the court issued on 
March 20, 1957, which was received too late for inclusion with this case. The order will be 
printed in the June issue of Vol. 2, Race Rel. L. Rep.] The motion filed by the plaintiff fol- 


lows: 


MOTION FOR ORDER MODIFYING 
ORDER OF DISMISSAL OF 
FEBRUARY 12, 1957 


Plaintiff, by his undersigned attorneys, moves 
the Court for an order modifying its order of 
February 12, 1957, which dismissed the plain- 
tiffs case, to the extent that it provide that 
jurisdiction of this cause be retained pending 
disposition of plaintiff's application for admis- 
sion to the University of Georgia School of Law 
as a transfer student from the Law School of 
Northwestern University, and as grounds there- 
for show the following: 


1. On February 12, 1957 this Court issued an 
order dismissing the plaintiff's case. 


2. Plaintiff is presently in the process of mak- 
ing application for admission to the University 
of Georgia School of Law as a transfer student 
from Northwestern University School of Law. 


8. The evidence upon the trial of plaintiff's 
case showed that he is the first Negro to apply 
for admission to the University of Georgia 
School of Law; that it has been the custom and 
usage to maintain in the State of Georgia 


separate institutions for Negro and white stu- 
dents; that the Chairman of the Board of 
Regents testified that he considers it against the 
law of the State of Georgia to admit a Negro 
to the University of Georgia; that the evidence 
disclosed that there is a custom and usage of 
offering Negro students out-of-state scholarship 
aid whenever such students desire to take 
courses at any of the schools of the University 
of Georgia; that the Chancellor of the University 
testified that the purpose of this out-of-state aid 
program is to preserve racial segregation; that 
none of the defendants testified upon the trial 
of the plaintiffs case that, contrary to estab- 
lished custom and usage and contrary to the 
fact that no Negro had ever applied for or been 
admitted to the University of Georgia School of 
Law or any other school, that plaintiff, if quali- 
fied, would be admitted to the University of 
Georgia School of Law as a transfer student. 


A. T. Walden 

D. L. Hollowell 

Constance Baker Motley 

Robert L. Carter 
Attorneys for Plaintiff 
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EDUCATION 


Colleges and Universities—Louisiana 


Arnease LUDLEY v. BOARD OF SUPERVISORS OF LOUISIANA STATE UNIVERSITY AND 
AGRICULTURAL COLLEGE et al. 


United States District Court, Eastern District, Louisiana, January 17, 1957, Civ. No. 1833. 


SUMMARY: Act No. 15 of the 1956 session of the Louisiana legislature (printed as House 
Bill No. 437 at 1 Race Rel. L. Rep. 730) provides for additional requirements for admission 
of students to publicly financed institutions of higher learning in the state, including a cer- 
tificate of eligibility and good moral character to be furnished by county school officials. A 
Negro seeking admission to Louisiana State University applied to a federal district court for 
an injunction to restrain university officials from requiring compliance with that act, alleging 
that she was unable, solely on account of her race, to obtain such a certificate. [In this con- 
nection, see Louisiana Act No. 249, 1956, 1 Race Rel. L. Rep. 941, making the “advocating 
or in any manner performing any act toward bringing about integration of the races within 
the public school system” a cause for removal of a permanent teacher in the state.] The 
court issued a temporary injunction. [See also the opinion of the state attorney general 
interpreting this act, 2 Race Rel. L. Rep. 261.] 


CHRISTENBERRY, District Judge. acts of said defendants in the enforcement of 


said statutes upon the grounds of the uncon- 
stitutionality of said statutes as provided by 
Section 2281, Title 28 of the United States Code 


TEMPORARY RESTRAINING ORDER 


This cause came to be heard on the motion 


of Arnease Ludley, the plaintiff in the above 
cause for an interlocutory injunction against 
Mrs. Marguerite Dixon; Lewis Gottlieb; Sterling 
Gladden; George Baillo; Theodore Cangelosi; 
John J. Doles; C. J. Dugas; Tom Dutton; 
Thomas W. Leigh; Joseph C. Lesage; Joseph 
Smitherman; Horace Wilkinson, Jr.; Percy L. 
Roberts; Mrs. Ella V. Aldrich Schwing; Troy H. 
Middleton; R. J. Russell, the defendants in the 
above cause, on the verified complaint, and on 
the affidavit of Arnease Ludley, verified the 17th 
day of January, 1957, and it appearing to this 
Court that said complaint herein seeks an inter- 
locutory judgment restraining the enforcement 
of RS 17:448 and RS 17:2131-2135 of the statutes 
of the State of Louisiana, by restraining the 


and it further appearing that immediate and ir- 
reparable damage will be caused to plaintiff by 
reason of denial of her registration at Louisiana 
State University and Agricultural and Mechani- 
cal College, because of her inability solely be- 
cause of her race, to obtain a certificate of 
eligibility required by RS 17:2131-2185, unless 
a temporary restraining order is issued ex parte 
and without notice against said defendant until 
the hearing of said application for an inter- 
locutory injunction, it is ordered that defendants 
be enjoined from refusing to register plaintiff 
at Louisiana State University and Agricultural 
and Mechanical College and other similarly 
situated until said hearing on said application 
for interlocutory injunction. 





EDUCATION 


Teachers—South Carolina 


Ola L. BRYAN et al. v. M. G. AUSTIN, Jr., as Superintendent of School District No. 7, Orange- 


burg County, South Carolina, et al. 





United States District Court, Eastern District, South Carolina, January 22, 1957, Civ. No. 5792. 


SUMMARY: Seventeen Negro public school teachers in South Carolina brought an action for 
a declaratory judgment and an injunction in a federal district court against local school 
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officials. The action sought a declaration that a state statute [see 1 Race Rel. L. Rep. 
751] making unlawful the employment by the state or any local school district of the state of 
any member of the National Association for the Advancement of Colored People was uncon- 
stitutional and void and to enjoin the enforcement of the statute. A three-judge district court 
was convened to hear the case. The court filed a Per Curiam order staying the proceedings 
pending the exhaustion of state administrative and judicial remedies. Each of the three 
judges filed a separate opinion. Two of the judges found that the court had jurisdiction of 
the case. Of these Circuit Judge PARKER would have granted the relief requested, while 
District Judge WILLIAMS felt the plaintiffs should first exhaust their state remedies. 
District Judge TIMMERMAN expressed the view that the court did not have jurisdiction, but 





voted to stay the proceedings. 


Before PARKER, Circuit Judge, and TIMMERMAN and WILLIAMS, District Judges. 


PER CURIAM: 


This cause coming on to be heard by the 
undersigned, constituting a special District Court 
of three judges convened in accordance with the 
statute; and being heard upon the pleadings, 
testimony and briefs and arguments of counsel: 

Judge Williams being of opinion that the court 
has jurisdiction of the cause but that proceed- 
ings therein should be stayed for reasons set 
forth in his opinion filed herewith; and Judge 
Parker concurring in the opinion that the court 
has jurisdiction of the cause and should proceed 
to grant relief as set forth in his opinion filed 
herewith; and Judge Timmerman being of 
opinion that the case should be dismissed for 
lack of jurisdiction and for lack of merit, but 
that, if not dismissed, proceedings therein should 
be stayed, as set forth in his opinion filed here- 
with; so that it is the opinion of a majority of 
the court that the court has jurisdiction of the 
cause and also the opinion of a majority of the 
court that, if there is jurisdiction, the proceedings 
should be stayed: 

Now, therefore, it is ordered that the case 
be retained and remain pending upon the docket 
but that proceedings therein be stayed to permit 
the plaintiffs a reasonable time for the exhaustion 
of state administrative and judicial remedies, 
after which such further proceedings, if any, 
will be had by this court as may then appear 
proper in the premises. 


WILLIAMS, District Judge: 


This is an action by Negro school teachers 
against the School Superintendent and the Board 
of Trustees of a school district in South Carolina. 
Its purpose is to obtain a declaratory judgment 
that the South Carolina statute making unlawful 


the employment by the state, or by a school 
district of the state, of any member of the Na- 
tional Association for the Advancement of 
Colored People is unconstitutional and void and 
to enjoin the enforcement of the statute in viola- 
tion of their constitutional rights. As the de- 
fendants are engaged in the enforcement of a 
statute of state wide application and injunction 
is asked against them, a court of three judges is 
appropriate for the hearing of the case. City of 
Cleveland v. United States, 323 U.S. 329. Such 
a court has accordingly been convened, the 
parties have been heard, the Attorney General 
of the State has been heard orally and by brief, 
and the parties after the hearing have been 
allowed to file additional briefs, which have 
been received and considered. 


[Facts] 


There is no dispute as to the facts. Plaintiffs 
are seventeen Negro school teachers, who had 
been employed in Elloree Training School of 
School District No. 7 of Orangeburg County, 
South Carolina, prior to June 1956 for varying 
periods of time, one for as long as ten years. 
There is evidence to the effect that they were 
competent teachers and there is no evidence 
that their service was unsatisfactory in any way. 
In March 1956 the Legislature of South Carolina 
passed the act here complained of, one of the 
provisions of which authorized the board of 
trustees of any school to demand of any teacher 
that he submit a statement urder oath as to 
whether or not he was a member of the Na- 


. tional Association for Advancement of Colored 


People, and provided that anyone refusing to 
submit such statement should be summarily dis- 
missed. Other sections of the act made it un- 
lawful for any member of that association to be 
employed by any school district and imposed a 
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fine of $100 for employing any individual con- 
trary to the provisions of the Act. When plain- 
tiffs in May of 1956 were given blank applica- 
tions by the School Superintendent to be filled 
out and sworn to, which contained questions as 
to their membership in the Association and their 
views as to the desirability of segregation in the 
schools, they declined to answer these questions. 
Only one of the plaintiffs, however, was a mem- 
ber of the Association. Upon being told that 
they would have to fill in the answers or tender 
their resignations, they chose the latter course 
and were not elected as teachers for the ensuing 
year. Three questions are presented by the case: 
(1) Is the statute unconstitutional as plaintiffs 
contend? (2) Are plaintiffs in position to raise 
the question as to its unconstitutionality? And 
(8) Can the court grant plaintiffs any relief in 
view of the fact that plaintiffs have resigned as 
teachers and others have been elected to their 
places? 


[State Courts Should Determine First] 


We think we should use our discretion in re- 
fusing to pass on the issues in this controversy 
at this time. It does not appear that the statute 
in question has been interpreted by a state court, 
and it is not proper to pass upon the controversy 
presented herein until a South Carolina court 
has first heard the case and passed upon the con- 
stitutionality of the Act in question. 

In 1941 the United States Supreme Court had 
before it the case of Railroad Commission of 
Texas v. Pullman Co., 312 U.S. 496. This case 
involved a regulation by a state commission 
authorized by statute, and it was contended that 
the regulation was in violation of the Equal Pro- 
tection, the Due Process and the Commerce 
Clauses of the Constitution. The United States 
Supreme Court had the following statement to 
make with reference to the three-judge District 
Court’s decision which enjoined the enforcement 
of the regulation: 


“* * * But no matter how seasoned the 
judgment of the district court may be, it 
cannot escape being a forecast rather than 
a determination. The last word on the 
meaning of Article 6445 of the Texas Civil 
Statutes, and therefore the last word on 
the statutory authority of the Railroad Com- 
mission in this case, belongs neither to us 
nor to the district court but to the supreme 


court of Texas. In this situation a federal 
court of equity is asked to decide an issue 
by making a tentative answer which may be 
displaced tomorrow by a state adjudication. 
Glenn vy. Field Packing Co., 290 U.S. 177; 
Leo v. Bickell, 292 U.S. 415. The reign of 
law is hardly promoted if an unnecessary 
ruling of a federal court is thus supplanted 
by a controlling decision of state court. 
The resources of equity are equal to an 
adjustment that will avoid the waste of a 
tentative decision as well as the friction of 
a premature constitutional adjudication.” 


In the case of American Federation of Labor 
v. Watson, 327 U.S. 582, 66 S.Ct. 761, 90 L.Ed. 
878, the Court held that the bill had equity, but 
the trial court erred in adjudicating the merits 
of the controversy, saying: 


“¢ * * The crux of the matter is the al- 
legation that there is an imminent threat 
to an entire system of collective bargaining, 
a threat which, if carried through, will have 
repercussions on the relationship between 
capital and labor as to cause irreparable 
damage. We conclude for that reason that 
the bill states a cause of action in equity. 

“As we have said, the District Court 
passed on the merits of the controversy. In 
doing so at this stage of the litigation, we 
think it did not follow the proper course. 
The merits involve substantial constitutional 
issues concerning the meaning of a new pro- 
vision of the Florida constitution which, so 
far as we are advised, has never been con- 
strued by the Florida courts. Those courts 
have the final say as to its meaning. When 
authoritatively construed, it may or may not 
have the meaning or force which appellees 
now assume that it has. In absence of an 
authoritative interpretation, it is impossible 
to know with certainty what constitutional 
issues will finally emerge. What would now 
be written on the constitutional questions 
might therefore turn out to be an academic 
and needless dissertation. 327 U.S. at pages 
595-596, 66 S.Ct. at page 767.” 


[Effect of Vagueness] 


Plaintiffs in this case claim that the act in 
question is so clear that it should be construed 
by us and that we should decide all of the is- 
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sues. In the case of Albertson v. Millard, 345 
U.S. 242, the issues were equally clear and free 
from ambiguity. The appellants challenged the 
definitions in the act as being void for vague- 
ness. Mr. Justice Douglas in a dissenting opinion 
said: 


“* © * There are no ambiguities involving 
these appellants. The constitutional ques- 
tions do not turn on any niceties in the 
interpretation of the Michigan law. The 
case is therefore unlike Rescue Army v. 
Municipal Court, 331 U.S. 549, and its 
forebears where the nature of the consti- 
tutional issue would depend on the manner 
in which uncertain and ambiguous state 
statutes were construed. See especially 
A. F. of L. v. Watson, 327 U.S. 582, 598. 
Here there are but two questions: 

“(1) Can Michigan require the Commu- 
nist Party of Michigan and its Executive 
Secretary to register? 

“(2) Can Michigan forbid the name of 
any Communist or of any nominee of the 
Communist Party to be printed on the bal- 
lot in any primary or general election in 
the state? 


However, the opinion of the Court in this case 
states: 


“We deem it appropriate in this case that 
the state courts construe this statute before 
the District Court further considers the 
action. See Rescue Army v. Municipal 
Court, 331 U.S. 549 (1947); American Fed- 
eration of Labor v. Watson, 327 U.S. 582 
(1946); and Spector Motor Service v. 
McLaughlin, 323 U. S. 101 (1944). 

“The judgment is vacated and the cause 
remanded to the District Court for the 
Eastern District of Michigan with directions 
to vacate the restraining order it issued and 
to hold the proceedings in abeyance a 
reasonable time pending construction of the 
statute by the state courts either in pending 
litigation or other litigation which may be 
instituted.” 


The case of Government and Civic Employees 


Organizing Committee, CIO et al. v. Windsor, . 


et al., 116 F.Supp. 354, affirmed in a per curiam 
decision without opinion, 347 U.S. 901, is even 
stronger than the Albertson case supra. This 
case involved a statute prohibiting state public 
employees from belonging to labor unions or 


organizations and provided for forfeiture of cer- 
tain rights of those who joined a labor union 
or organization. The statute was clear and free 
from ambiguity. Plaintiffs there took the same 
position as the plaintiffs in the case at bar as 
indicated in the district court’s opinion at page 
357: 


“Plaintiffs contend that the challenged 
statute is self-executing and that it lends it- 
self to no possible construction other than 
that of unconstitutionality under the Due 
Process Clause of the Fourteenth Amend- 
ment. They insist that they do not have 
to wait longer before seeking relief in a 
federal court, because they think that “Ala- 
bama’s Legislature has used unmistakably 
simple, clear, and mandatory language’ and 
that ‘there is neither need for interpretation 
of the statute nor any other special circum- 
stance requiring the federal court to stay 
action pending proceedings in the State 
courts. Toomer v. Witsell, 334 U.S. 385, 
392, 68 S.Ct. 1156, 1160, 90 L.Ed. 1460. The 
defendants assert among other grounds that 
plaintiffs have not exhausted available state 
administrative and judicial remedies and 
that consequently this court, as a matter of 
sound, equitable discretion, should decline 
to exercise jurisdiction. 


“The exercise of jurisdiction under the 
Federal Declaratory Judgment Act is dis- 
cretionary and not compulsory. Smith v. 
Massachusetts Mutual Life Ins. Co., 5 Cir., 
167 F.2d 990; Brillhart v. Excess Ins. Co., 
316 U.S. 491, 62 S.Ct. 1173, 86 L.Ed. 1620. 
The remedy by injunction is likewise dis- 
cretionary. Peay v. Cox, 5 Cir., 190 F.2d 
123.” 


The district court withheld exercise of juris- 
diction and retained the case to permit the 
exhaustion of state administrative and judicial 
remedies as might be available. 

In every case in which the question was raised 
since the Pullman case in 1941, the United States 
Supreme Court has held that a district court 
should not pass on the merits of a controversy 
in a case such as the one before us until the 
highest court of the state has interpreted the 
state constitutional provision, statute, or regula- 
tion in question. City of Chicago v. Fieldcrest 
Dairies, 316 U.S. 168; Spector Motor Service v. 
McLaughlin, Tax Commissioner, 323 U.S. 101; 
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A. F. of L. v. Watson, supra; Shipman v. Dupre, 
839 U.S. 321; Albertson v. Millard, supra; Gov- 
ernment and Civic Employees Organizing Com- 
mittee, CIO et al v. Windsor, et al, supra. 


In the instant case, there is no question that 
the Supreme Court of South Carolina is in a 
better position than the federal court to interpret 
the state statute. The fact that there might be 
delay, inconvenience and cost to the parties does 
not call for a different conclusion. We are here 
concerned with a much larger issue as to the 
appropriate relationship between state and 
federal authorities functioning as an harmonious 
whole. 


[Clarity of Statute Not Determinative] 


It may be true that the statute in question is 
clear and unequivocal but this does not prevent 
us from exercising our discretion in requiring 
that it be submitted to the state court for in- 
terpretation. Government and Civic Employees 
Organizing Committee, CIO et al v. Windsor, 
et al, supra. It appears to us that the Michigan 
and Alabama Acts were clear and free from 
ambiguity. The Supreme Court, however, held 
that the district court should refrain from taking 
any action until the highest state court had 
passed upon the constitutionality of the Act. 
The state and federal courts of South Carolina 
have always worked in perfect harmony. To 
declare an act of the state legislature unconsti- 
tutional should be left to the state court. This, 
of course, would not apply to statutes and con- 
stitutional provisions which have already been 
declared unconstitutional by the United States 
Supreme Court in the school segregation cases. 
We hold that the federal court should stay pro- 
ceedings and permit the state court to pass upon 
the constitutionality of the Act in question. It 
is only by doing this that we avoid conflict be- 
tween state and federal courts and preserve 
harmonious relationships which have heretofore 
existed between them. 


The case should not be dismissed but should 
be retained and remain pending to permit the 
plaintiffs a reasonable time for the exhaustion 
of state administrative and judicial remedies as 
may be available; but thereafter such further 
proceedings, if any, will be had by this court 
as may then appear to be lawful and proper. 


IT IS SO ORDERED. 


[Concurring Opinion] 


PARKER, Circuit Judge, Concurring in Part and 
Dissenting in Part: 


I concur in so much of the decision of the 
Court as holds that the Court has jurisdiction of 
the cause and that same should not be dismissed. 
I dissent from that part of the decision which 
stays proceedings pending exhaustion of state 
administrative and judicial remedies. I think 
that the Court should proceed to grant declara- 
tory and injunctive relief to the plaintiffs in 
application of the principle stated by Chief 
Justice Marshall in Cohens v. Virginia 6 
Wheaton 264, 404 that “We have no more right 
to decline the exercise of jurisdiction which is 
given, than to usurp that which is not given”. 
One of the most important features of that 
ordered liberty which is guaranteed by our 
Constitution is that certain fundamental rights 
of the individual, including freedom of speech 
and freedom of assembly, shall not be denied or 
abridged by the exercise of governmental power, 
national or state. And no more important duty 
is imposed upon the courts of the United States 
than to protect these fundamental rights of the 
individual citizen against impairment by the 
exercise of governmental power. 


[Application of Rule of Comity] 


I recognize, of course, that, in the application 
of the rule of comity, a federal court should stay 
action pending action by the courts of a state, 
where it is called upon to enjoin the enforce- 
ment of a state statute which has not been in- 
terpreted by the state courts, and where the 
statute is susceptible of an interpretation which 
would avoid constitutional invalidity. As the 
federal courts are bound by the interpretation 
placed by the highest court of a state upon a 
statute of that state, they should not enjoin the 
enforcement of a statute as violative of the 
Constitution in advance of such an interpretation, 
if it is reasonably possible for the statute to be 
given an interpretation which will render it 
constitutional. This is all that is held by the 
Supreme Court in such cases as Shipman v. Du 
Pre 339 U. S. 321, and A. F. of L. v. Watson 327 
U. S. 582, 596, 598. The Supreme Court in Ala- 
bama Public Service Commission v. Southern 
Railway Co. 341 U. S. 341, 344, recognizes that 
proceedings should be stayed only where there 
is involved “construction of a state statute so 
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ill-defined that a federal court should hold the 
case pending a definitive construction of that 
statute in the state courts”. In the case of Toomer 
v. Witsell 334 U. S. 385, in which the District 
Court had upheld the constitutionality of a state 
statute, the Supreme Court reversed the de- 
cision without staying proceedings for action by 
the state courts. And in Doud v. Hodge 350 
U. S. 485, the Supreme Court reversed the dis- 
missal of a case by a District Court where the 
dismissal was granted on the ground that a 
statute alleged to be.unconstitutional had not 
been passed upon by the courts of the state. 


The rule as to stay of proceedings pending in-- 


terpretation of a state statute by the courts of 
the state can have no application to a case, such 
as we have here, where the meaning of the 
statute is perfectly clear and where no interpre- 
tation which could possibly be placed upon it by 
the Supreme Court of the state could render it 
constitutional. 


[Statute Involved] 


The statute, the constitutionality of which 
is here questioned, is as follows: 


ment of Colored People. Any person refus- 
ing to submit a statement as provided 
herein, shall be summarily dismissed. 


“Section 3. A person dismissed from, or 
declared ineligible for, employment under 
the provisions of this act, may within four 
months of such dismissal or declaration of 
ineligibility be entitled to petition for an 
order to show cause before any circuit 
court of the State why a hearing on such 
charges should not be had. Until the final 
judgment on said hearing is entered, the 
order to show cause shall stay the effect of 
dismissal or ineligibility based on the pro- 
visions of this act. The hearing shall con- 
sist of the taking of testimony in open court 
with opportunity for cross examination. The 
burden of sustaining the validity of an 
order of dismissal or declaration of ineligi- 
bility by a fair preponderance of the credi- 
ble evidence shall be upon the person 
making such dismissal or declaration of 
ineligibility. 

“Section 4. Any person employing any in- 
dividual contrary to the provisions of this 
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“Section 1. Thirty days after the effective 
date of this act it shall be unlawful for any 
member of the National Association for the 
Advancement of Colored People to be em- 
ployed by the State, school district, county 
or any municipality thereof, and such pro- 
hibition against employment by the State, 
school district, county or any municipality 
thereof shall continue so long as member- 
ship in the National Association for the Ad- 
vancement of Colored People is maintained. 


“Section 2. The board of trustees of any 
public school or State supported college 
shall be authorized to demand of any 
teacher or other employee of the school, 
who is suspected of being a member of the 
National Association for the Advancement 
of Colored People, that he submit to the 
board a written statement under oath set- 
ting forth whether or not he is a member of 
the National Association for the Advance- 
ment of Colored People, and the immediate 
employer of any employee of the State or 
of any county or municipality thereof is 
similarly authorized in the case any em- 
ployee is suspected of being a member of 
the National Association for the Advance- 


act shall be subject to a fine of not exceed- 
ing one hundred dollars for each separate 
offense.” 


There is no finding in the preamble to the 
statute,* nor is there any contention, that it is 


*The preamble to the statute is as follows: 
“Whereas, the National Association for the Advance- 
ment of Colored People has, through its program 
and leaders in the State of South Carolina, disturbed 
the peace and tranquility which has long existed 
between the White and Negro races, and has 
threatened the progress and increased understand- 
ing between Negroes and Whites; and 

“Whereas, the National Association for the Advance- 
ment of Colored People has encouraged and agitated 
the members of the Negro race in the belief that 
their children were not receiving educational op- 
portunities equal to those accorded white children, 
and has urged the members of the Negro race to 
exert every effort to break down all racial barriers 
existing between the two races in schools, public 
transportation facilities and society in general; and 
“Whereas, the National Association for the Advance- 
ment of Colored People has made a strenuous effort 
to imbue the members of the Negro race with the 
belief that they are the subject of economic and 
social strangulation which will forever bar Negroes 
from improving their station in life and raising their 
standards of living to that enjoyed by the White 
race; and 

“Whereas, the General Assembly believes that in 
view of the known teachings of the National As- 
sociation for the Advancement of Colored People 
and the constant pressure exerted on its members 
contrary to the principles upon which the economic 
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the purpose of the National Association for the 
Advancement of Colored People to overthrow 
the government by force and violence or to 
engage in any other form of criminal conduct. 
The organization, as its name implies, is en- 
gaged in activities for advancing the interests 
of Colored people; and this has involved its 
engaging in matters of public controversy such 
as the segregation cases, the results of which 
have been very unpopular in some sections. 
This, however, is no reason why it may be pro- 
scribed by law or its members denied the right 
of public employment. The right to join or- 
ganizations which seek by lawful means to sup- 
port and further what their members regard as 
in the public interest or in the interest of a 
particular part of the public, is protected by the 
constitutional -guarantees of free speech and 
freedom of assembly; and such right is one of 
the bulwarks of liberty and of social progress. 
The fact that organizations may render them- 
selves unpopular with the majority in a com- 
munity is no reason why the majority may use 
its power to enact legislation denying to their 
members the fundamental rights of constitutional 
liberty. As was well said by Chief Justice 
Hughes in De Jonge v. Oregon 299 U. S. 353, 
364-365: 


“Freedom of speech and of the press are 
fundamental rights which are safeguarded 
by the due process clause of the Fourteenth 
Amendment of the Federal Constitution. 
(Citing cases). The right of peaceable as- 
sembly is a right cognate to those of free 
speech and free press and is equally funda- 
mental. As this Court said in United States 
v. Cruikshank, 92 U. S. 542, 552 ‘The very 
idea of a government, republican in form, 
implies a right on the part of its citizens 
to meet peaceably for consultation in respect 
to public affairs and to petition for a redress 
of grievances. The First Amendment of the 
Federal Constitution expressly guarantees 
that right against abridgment by Congress. 
But explicit mention there does not argue 
exclusion elsewhere. For the right is one 


and social life of our State rests, and that the 
National Association for the Advancement of 
Colored People is so insidious in its propaganda 
and the fostering of those ideas designed to produce 
a constant state of turmoil between the races, that 
membership in such an organization is wholly in- 
compatible with the peace, tranquility and progress 
= all citizens have a right to enjoy. Now there- 
ore,... 


that cannot be denied without violating 
those fundamental principles of liberty and 
justice which lie at the base of all civil and 
political institutions,—principles which the 
Fourteenth Amendment embodies in the 
general terms of its due process clause. 
(Citing cases). 

“These rights may be abused by using 
speech or press or assembly in order to 
incite to violence and crime. The people 
through their legislatures may protect them- 
selves against that abuse. But the legis- 
lative intervention can find constitutional 
justification only by dealing with the abuse. 
The rights themselves must not be curtailed. 
The greater the importance of safeguarding 
the community from incitements to the over- 
throw of our institutions by force and vio- 
lence, the more imperative is the need to 
preserve inviolate the constitutional rights 
of free speech, free press and free assembly 
in order to maintain the opportunity for 
free political discussion, to the end that 
government may be responsive to the will 
of the people and that changes, if desired, 
may be obtained by peaceful means. There- 
in lies the security of the Republic, the very 
foundation of constitutional government.” 


See also Pierce v. Society of Sisters 268 U. S. 
510; Board of Education v. Barnette 319 U. S. 
624, 641-642; Thomas v. Collins 232 U. S. 516, 
530-531. 


[Public Employee Cases] 


In Wieman v. Updegraff 344 U. S. 183, the 
Supreme Court held violative of the due process 
clause of the Fourteenth Amendment a state law 
requiring of state employees as a condition of 
employment an oath that they were not mem- 
bers of an organization listed by the Attorney 
General of the United States as subversive. The 
state supreme court had held that mere mem- 
bership in such an organization was a disqualifi- 
cation, without knowledge of its criminal 
purposes. In holding the act violative of the 
due process clause of the Fourteenth Amend- 
ment, the court said: 


“Under the Oklahoma Act, the fact of as- 
sociation alone determines disloyalty and 
disqualification; it matters not whether as- 
sociation existed innocently or knowingly. 
To thus inhibit individual freedom of move- 
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ment is to stifle the flow of democratic ex- 
pression and controversy at one of its chief 
sources. We hold that the distinction ob- 
served between the case at bar and Garner, 
Adler and Gerende is decisive. Indiscrimi- 
nate classification of innocent with knowing 
activity must fall as an assertion of arbitrary 
power. The oath offends due process.” 


In that case the Supreme Court adverted to 
its statement in United Public Workers v. 
Mitchell 330 U. S. 75, upholding the Hatch Act, 
that Congress could not “enact a regulation pro- 


viding that no Republican, Jew or Negro shall - 


be appointed to federal office, or that no federal 
employee shall attend Mass or take any active 
part in missionary work.” 

And in his concurring opinion Mr. Justice 
Frankfurter used the following language, which 
is peculiarly pertinent here, viz.: 


“The Constitution of the United States does 
not render the United States or the States 
impotent to guard their governments against 
destruction by enemies from within. It does 
not preclude measures of self-protection 
against anticipated overt acts of violence. 
Solid threats to our kind of government— 
manifestations of purposes that reject argu- 
ment and the free ballot as the means for 
bringing about changes and promoting 
progress—may be met by preventive meas- 
ures before such threats reach fruition. How- 
ever, in considering the constitutionality of 
legislation like the statute before us it is 
necessary to keep steadfastly in mind what 
it is that is to be secured. Only thus will 
it be evident why the Court has found that 
the Oklahoma law violates those funda- 
mental principles of liberty ‘which lie at the 
base of all our civil and political institutions’ 
and as such are imbedded in the due pro- 
cess of law which no State may offend.” 


In the very recent case of Slochower v. Board 
of Higher Education 350 U. S. 551, the Supreme 
Court held squarely that public employment 
might not be denied on the ground that a per- 
son had exercised a right under the Constitution. 
In that case a professor in a publicly maintained 
college was discharged because he had invoked 
his right under the Fifth Amendment not to 
answer a question propounded in a Congres- 
sional inquiry. The Supreme Court followed 
its decision in the case of Wieman v. Updegraff 


and distinguished the cases of Adler v. Board 
of Education 342 U. S. 485 and Garner v. Los 
Angeles Board 341 U. S. 716, 720, upon which 
defendants rely. The court said: 


“The problem of balancing the State’s in- 
terest in the loyalty of those in its service 
with the traditional safe-guards of indi- 
vidual rights is a continuing one. To state 
that a person does not have a constitutional 
right to government employment is only to 
say that he must comply with reasonable, 
lawful, and nondiscriminatory terms laid 
down by the proper authorities. Adler v. 
Board of Education, 342 U. S. 485, upheld 
the New York Feinberg Law which au- 
thorized the public school authorities to 
dismiss employees who, after notice and 
hearing, were found to advocate the over- 
throw of the Government by unlawful 
means, or who were unable to explain 
satisfactorily membership in certain organi- 
zations found to have that aim. Likewise 
Garner v. Los Angeles Board, 341 U. S. 716, 
720, upheld the right of the city to inquire 
of its employees as to ‘matters that may 
prove relevant to their fitness and suitability 
for the public service, including their mem- 
bership, past and present, in the Communist 
Party or the Communist Political Associa- 
tion. There it was held that the city had 
power to discharge employees who refused 
to file an affidavit disclosing such informa- 
tion to the school authorities. 

“But in each of these cases it was empha- 
sized that the State must conform to the re- 
quirements of due process. In Wieman v. 
Updegraff, 344 U. S. 183 we struck down a 
so-called ‘loyalty oath’ because it based 
employability solely on the fact of member- 
ship in certain organizations. We pointed 
out that membership itself may be innocent 
and held that the classification of innocent 
and guilty together was arbitrary. This case 
rests squarely on the proposition that ‘con- 
stitutional protection does extend to the 
public servant whose exclusion pursuant to 
a statute is patently arbitrary or discrimina- 
tory. 344 U. S., at 192.” 


The principle here involved is that the state 
may not deny a privilege because of exercise 
of constitutional rights. Terral v. Burke Con- 
struction Co. 257 U. S. 529; Frost Trucking Co. 
v. Railroad Commission 271 U. S, 588, 594; Als- 
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ton v. School Board of City of Norfolk 4 Cir. 
112 F.2d 992, 997. The Court of Appeals of this 
Circuit, in the case last cited, quoting from the 
opinion in Frost Trucking Co. v. Railroad Com- 
mission, supra, said: 


“Even in the granting of a privilege, the 
state ‘may not impose conditions which re- 
quire the relinquishment of constitutional 
rights. If the state may compel the sur- 
render of one constitutional right as a con- 
dition of its favor, it may, in like manner, 
compel a surrender of all. It is inconceiv- 
able that guaranties embedded in the Con- 
stitution of the United States may thus be 
manipulated out of existence.’ ” 


The plaintiffs are in a position to raise the 
question of the constitutionality of the statute 
because one of them is a member of the As- 
sociation and all have been denied employment 
because of their refusal to answer the questions 
as to membership in that organization. The 
school authorities may, of course, make inquiries 
of prospective teachers as to matters bearing 
upon their character and fitness to teach; but 
this is a very different thing from making inquiry 
as to membership in an organization which they 
have a right to join but membership in which, 
under state law, bars them of the right of em- 
ployment. Just as they have a right not to be 
denied employment because of such member- 
ship, they have a right not to be denied employ- 
ment for refusal to make oath with regard to 
the matter. What was required of them was not 
merely answers to questions but the filing of a 
sworn statement. This was requiring of them 
a “test oath” relating to membership as a con- 
dition of employment which was clearly an in- 
vasion of their constitutional rights as held in 
Wieman v. Updegraff, supra. 


[Rights of Plaintiffs] 


It is argued that plaintiffs are no longer em- 
ployed by defendants and that they have no 
applications for positions pending which could 
be adversly affected by the statute. This is to 
take too narrow a view of the rights of plaintiffs, 
who are public school teachers by profession 
whose rights are invaded by the statute and the 
inquiries to which they have been subjected 
thereunder. They are seeking here a declara- 
tion as to their rights in a suit instituted against 
representatives of the state charged with the 


enforcement of the statute in the locality in 
which they reside, in which the provisions of 
the statute have been enforced against them, 
in which they desire to teach and in which they 
would naturally seek employment as teachers 
in the future. 


In the case of Alston v. School Board of Nor- 
folk, supra, 4 Cir. 112 F.2d 992, the Court of 
Appeals of the Fourth Circuit had before it a 
case in which injunction was sought against 
fixing the salaries of Negro teachers at a lower 
rate than that of white teachers. It was argued 
that plaintiffs had no right to maintain the suit 
because employment was optional with the 
school board and they had entered into contracts 
for the current year at the rate fixed by the 
discriminatory practice. The court rejected this 
contention in language which is appropriate 
here, saying: 


“We come, then, to the second question, 
i. e., do plaintiffs as Negro teachers hold- 
ing certificates qualifying them to teach in 
the public schools of Norfolk have rights 
which are infringed by the discrimination 
of which they complain? The answer to 
this must be in the affirmative. As teachers 
holding certificates from the state, plaintiffs 
have acquired a professional status. It is 
true that they are not entitled by reason of 
that fact alone to contracts to teach in the 
public schools of the state; for whether any 
particular one of them shall be employed 
to teach is a matter resting in the sound 
discretion of the school authorities; but they 
are entitled to have the compensation for 
positions for which they may apply, and 
which will unquestionably be awarded to 
some of them, fixed without unconstitutional 
discrimination on account of race. As 
pointed out by Judge Chesnut, in Mills v. 
Lowndes, supra, they are qualified school 
teachers and have the civil right, as such, 
to pursue their profession without being 
subjected to discriminatory legislation on 
account of race or color. It is no answer to 
this to say that the hiring of any teacher is 
a matter resting in the discretion of the 
school authorities. Plaintiffs, as teachers 
qualified and subject to employment by the 
state, are entitled to apply for the positions 
and to have the discretion of the authorities 
exercised lawfully and without unconstitu- 
tional discrimination as to the rate of pay 
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to be awarded them, if their applications 
are accepted. 

“Nor do we think that the fact that plaintiffs 
have entered into contracts with the school 
board for the current year at the rate fixed 
by the discriminatory practice precludes 
them from asking relief. What the effect 
of such contracts may be on right to com- 
pensation for the current year, we need not 
decide, since plaintiffs are not insisting upon 
additional compensation for the current 
year and their prayer for relief asks a broad 
declaration of rights and injunctive relief 
for the future. As qualified teachers hold- 
ing certificates, they have rights as above 
indicated which are not confined to the 
contract for the current year, i.e., the right 
to apply for positions in the future and to 
have the Board award the positions without 
unconstitutional discrimination as to the 
rate of pay.” 


[Exhaustion of State Remedies] 


It is argued also that plaintiffs are not entitled 
to invoke the process of this court because they 
have not exhausted administrative remedies and 
that at all events they should proceed in the 
state courts as the legislation in question has 
not been before that court for interpretation. 
As to the latter contention, it is perfectly clear, 
as heretofore pointed out, that there is no am- 
biguity in the statute and that no interpretation 
which could be placed upon it by the Supreme 
Court of the state would render it constitutional 
and that consequently there is no reason to stay 
proceedings in the federal court while the state 
courts are giving it consideration. Likewise, as 
to exhaustion of administrative remedies, there 
is no reason to stay proceedings in the federal 
court for exhaustion of remedies under the 
statute, when no remedy could possibly cure 
the basic defect of unconstitutionality. Further- 
more, the remedy provided by the statute is 
not administrative but judicial; and it is well 
settled that judicial remedies in state courts 
need not be exhausted before resorting to a 
federal court. Lane v. Wilson 307 U. S. 268; 
Carson v. Warlick 4 Cir. F.2d . The 
contention that there is an adequate remedy 
at law is manifestly without merit since plaintiffs 
obviously cannot recover damages for breach 
of a contract that has not been made and any 
recovery of damages under the civil rights 





statute would be speculative and problematical. 
Only by declaratory and injunctive relief can 
they obtain any adequate protection of their 
rights which have been invaded by the statute 
and the action taken thereunder. 


[Statute Unconstitutional] 


As to the relief which the Court should grant, 
plaintiffs are not asking an award of damages 
and any question with regard thereto is not 
before us. The action is not one in which the 
count could direct that the plaintiff be re- 
stored to the positions formerly held by them 
in view of the fact that their term of employ- 
ment ended with the school year in June 1956 
and they did not seek reemployment for the 
succeeding year. The court can and should, 
however, protect the rights of plaintiffs for the 
future by declaring the statute unconstitutional 
and enjoining the defendants from enforcing it 
against plaintiffs either by denying them em- 
ployment because of membership in the National 
Association for the Advancement of Colored 
People or requiring them as a condition of em- 
ployment to make affidavit or answer questions 
with regard to such membership. In my opinion, 
decree to that effect should be entered without 
awaiting action in the state courts, as the statute 
is unambiguous and clearly unconstitutional. 


[Concurring Opinion] 
TIMMERMAN, District Judge: 


It is to be regretted that the members of this 
three-judge Court are not in agreement. In a 
general way, the order to be filed herein at the 
time that the separate opinions of the members 
of this Court are filed will correctly state the 
differences existing among the members of the 
Court. As will be seen by what shall follow, I 
am in disagreement with my colleagues on the 
main issues in this case. 

This action was originally brought by eighteen 
negro plaintiffs, former school teachers, against 
the defendants, the Superintendent and Board 
of Trustees of School District No. 7, Orange- 
burg County, South Carolina, in which Elloree 


. Training School is situated. As stated in plain- 


tiffs’ brief, the purpose of the action is to enjoin 
the defendants from “(1) refusing to continue 
plaintiffs’ employment as school teachers solely 
because of their membership in the National 
Association for the Advancement of Colored 
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People; (2) requiring plaintiffs to supply infor- 
mation concerning their beliefs and associations 
particularly with respect to membership in said 
association as a condition of continued employ- 
ment; (3) refusing to continue plaintiffs’ em- 
ployment because they have refused to disclose 
whether or not they are members of said as- 
sociation.” (Emphasis added). Plaintiffs’ case 
is based on the allegation that defendants acted 
in derogation of their rights under an unconsti- 
tutional State statute; and, upon that allegation, 
a court of three’ judges was convened pursuant 
to 28 U.S.C.A., Sections 2281 and 2284. When 
the cause came on for hearing, the Court was 
informed that the plaintiff Carmichael had 
withdrawn from the case. 


[Issues Involved} 


Plaintiffs allege that defendants deprived them 
of constitutional rights in the enforcement of 
the State statute. See Act No. 741, Acts and 
Joint Resolutions of the General Assembly of 
South Carolina, 1956. Plaintiffs claim that this 
statute is unconstitutional, in that defendants 
(a) required them to file written applications 
for employment, and (b) refused to re-employ 
them as school teachers when they failed to 
complete and file applications for employment 
on required forms. By their answer, defendants 
admit that plaintiffs were not re-employed be- 
cause they failed to file completed application 
forms. They deny that plaintiffs had a legal 
right to be employed as teachers; that there 
was anything wrongful in their failure to re- 
employ plaintiffs; or that they in any way acted 
in the enforcement of the cited State statute. 


[Facts] 


I agree that “[t]here is no dispute as to the 
facts.” And such being the case, it is essential 
that all of the established and uncontradicted 
facts be considered, and that those “facts” which 
are the product of guess or surmise be elimi- 
nated. 

Prior to the school year 1956-1957, all of the 
plaintiffs had been employed as school teachers 
in the Elloree Training School. They had no 
tenure. All teacher contracts were entered into 
between the teachers and the school officials for 
terms of nine or ten months (a single school 
year), terminating at the close of each term. 
The practice in the School District, one adopted 
many years prior to the enactment of the chal- 


lenged State statute, was for applicants for 
employment or re-employment as teachers to 
submit written applications to the Superin- 
tendent of Schools in the District. Prior to May, 
1955, an application was not required to be in 
any prescribed form and was usually a letter 
addressed to the Superintendent. In May, 1955, 
however, defendants instituted the practice of 
providing applicants with printed forms for 
use in making applications. These forms con- 
tained a variety of questions to be answered by 
applicants pertaining to the applicant’s personal 
as well as professional qualifications. For the 
school term 1955-1956, all applicants, including 
plaintiffs, completed such forms and submitted 
them to the Superintendent. From the applica- 
tions submitted, defendants selected plaintiffs 
and others for employment for the school term 
1955-1956. For the 1956-1957 school term de- 
fendants continued providing a form application 
for employment as teacher to any person re- 
questing one. In essential detail the form used 
in 1956-1957 was idential with the form used 
in 1955-1956. Some of the plaintiffs submitted 
incomplete applications which the Superinten- 
dent returned to them for completion and filing. 
The plaintiffs never thereafter filed applications 
for employment, whether completed or not and, 
consequently, plaintiffs were not considered by 
the defendant-trustees as applicants. Some of 
the plaintiffs submitted so-called “resignations”. 
Others were not heard from again. Thereafter, 
all teaching positions at the Elloree Training 
School for the current school term were filled 
from among other negroes who did apply for 
such employment. It is now proposed, as one 
may reasonably surmise from all that has been 
said, that plaintiffs wish the Court to turn the 
clock back to May, 1956, and enjoin the de- 
fendants from refusing to consider plaintiffs 
as applicants for teacher jobs. 

As no plaintiff occupied the status of em- 
ployee of the School District for the 1956-1957 
school term, having entered into no contract for 
that term, the mentioned “resignations” were 
idle gestures. If they served any purpose at all, 
it was to inform defendants that the so-called 
resigners were not seeking re-employment. 


[ Questionnaire] 


The evidence or, strictly speaking, the lack 
of it, leaves in doubt which of the questions on 
the application form plaintiffs were unwilling 
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to answer. A form application, which defendants 
admit is genuine, is attached to the complaint, 
but the applications submitted by plaintiffs and 
which were returned to them for completion 
were not offered in evidence, although the plain- 
tiffs presumably had possession of them. The 
only testimony having any possible bearing on 
the questions that plaintiffs were unwilling to 
answer was supplied by the plaintiff Davis, who, 
presuming to speak for the others, stated that 
plaintiffs objected to answering all questions on 
the form other than those asking for “profes- 
sional information”. Viewing the agreed form 
attached to the complaint in the light of this 
statement, it would appear that plaintiffs at least 
left the following questions unanswered: 


“Religious preference. 
Are you a member? If so, state 
church of which you are a member_____ 








List any clubs, organizations, or fraternities to 
which you belong 














Do you belong to the NAACP? Does 
any member of your immediate family belong 


to the NAACP?__________ Do _ you support the 
NAACP in any way (money or attendance at 
meetings )? Do 





you favor integration of races in schools? 
Are you satisfied with your work and the schools 
as they are now maintained? Yes_ 
No__________.. If yes, comment on back. Do 
you feel that you would be happy in an inte- 
grated school system, knowing that the parents 
and students do not favor this system? Yes 
No___. (check one and give reason for your 
answer ) 




















Do you feel that an integrated school system 
would better fit the colored race for their life’s 
work? Yes_____. No______ (check one and 
give reason for your answer )_——-__ 





Do you think that you are qualified to teach 
an integrated class in a satisfactory manner? 
Yes__._. No (check one and give 
reason for your answer ) 











Do you feel that the parents of your school know 
that no public schools will be operated if they 
are integrated? Yes. No. Do you 
believe in the aims of the NAACP?P____ 





If you should join the NAACP while employed 
in this school, please notify the superintendent 
and chairman of the board of trustees. Yes 
No Do you desire a position in the Elloree 
Training School for the 1956-1957 session? 








Plaintiffs contend that defendants’ refusal to 
accept their incomplete applications for em- 
ployment denied them rights, privileges, im- 
munities, due process of law and the equal pro- 
tection of the laws secured by the Fourteenth 
Amendment of the Constitution, and that the 
challenged statute, as to them, constitute a 
bill of attainder proscribed by Article I, Sec- 
tion 10, Clause 1 of the Constitution. 

The record in this case does not bear out the 
assumption that defendants acted under the 
challenged statute. Hence the issue of the 
statute's constitutionality is not properly before 
the Court. Section 1 of the statute makes un- 
lawful the employment of a member of the Na- 
tional Association for the Advancement of 
Colored People by a school district, and further 
provides that the prohibition against such em- 
ployment shall continue so long as membership 
in such organization is maintained. There is an 
utter failure of evidence that plaintiffs were re- 
fused employment because of membership in 
any organization. Indeed, so far as the record 
discloses, only the plaintiff Fulton is in fact a 
member of the NAACP, and she testified that she 
never told any of the defendants that she was a 
member; and there is no evidence that any of 
the defendants otherwise knew that she was a 
member. Hence, it is ridiculous to say that de- 
fendants were enforcing Section 1 of the statute 
in refusing to employ plaintiffs as teachers. The 
best that can be said of this frivolous contention 
is that one might, if he was so disposed, surmise 
that defendants would have denied plaintiffs em- 
ployment if the essential facts upon which to rest 
such action had existed elsewhere than in the 
imaginations of the plaintiffs. 

Section 2 of the statute reads as follows: 


“Section 2. The board of trustees of any 
public school or State supported college 
shall be authorized to demand of any 
teacher or other employee of the school, who 
is suspected of being a member of the Na- 
tional Association for the Advancement of 
Colored People, that he submit to the board 
a written statement under oath setting forth 
whether or not he is a member of the Na- 
tional Association for the Advancement of 
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Colored People, and the immediate em- 
ployer of any employee of the State or of 
any county or municipality thereof is 
similarly authorized in the case any em- 
ployee is suspected of being a member of 
the National Association for the Advance- 
ment of Colored People. Any person re- 
fusing to submit a statement as provided 
herein, shall be summarily dismissed.” 
(Emphasis added ) 


[Plaintiffs Not Employees] 


It is apparent that section 2 applies only to 
employees, not to one who wants to be an em- 
ployee, and the penalty authorized by the sec- 
tion is dismissal. The section, therefore, could 
have had no application to plaintiffs. No plain- 
tiff was an “employee” of the Elloree Training 
School for the 1956-1957 school term with which 
we are here concerned; and no plaintiff was “dis- 
missed”. They simply declined to become ap- 
plicants for employment, and, in consequence of 
their failure to do so they were not employed. 
It is a distortion to classify plaintiffs as “em- 
ployees”. They were not employees at any time 
here relevant; and the ipse dixit of this Court 
cannot make them such. The practice of de- 
fendants in providing form applications for the 
use of those desiring employment as teachers 
for the 1956-1957 school term was nothing more 
than a continuation of the previous year’s prac- 
tice, which was not objected to by plaintiffs 
then. To say now that defendants adopted the 
application form as a means to the enforcement 
of the challenged statute would be to deal care- 
lessly with the truth. It is an unchallenged fact 
that the adoption of the application form ante- 
dated the statute by ten months. Thus there 
is a total failure of evidence to support the 
jurisdiction of this Court. 

Section 2281, Title 28 USCA, is as follows: 


“An interlocutory or permanent injunction 
restraining the enforcement, operation or 
execution of any State statute by restraining 
the action of any officer of such State in the 
enforcement or execution of such statute 
or of an order made by an administrative 
board or commission acting under State 
statutes, shall not be granted by any district 
court or judge thereof upon the ground of 
the unconstitutionality of such statute unless 
the application therefor is heard and de- 
termined by a district court of three judges 


under section 2284 of this title.” (Emphasis 
added ) 


As pointed out, plaintiffs were not in such a 
position that the defendants could have en- 
forced the statute against them had they wanted 
to do so. The cited jurisdictional section does 
not give, nor was it intended to give, this Court 
jurisdiction to pass upon the constitutionality 
of a State statute simply because some person 
here, or elsewhere, might be dissatisfied with 
its terms. Before a person can properly invoke 
the jurisdiction of a three-judge Court to hear 
an attack on the constitutionality of State statute, 
such person must not only allege, he must prove 
that the statute has been wrongfully enforced 
against him to his detriment, or that there is 
an impending threat to enforce it against him 
to his detriment. Otherwise, he has no right to 
vindicate and no interest to protect. Moreover, 
to claim the protection of a court of equity, a 
person must allege and prove that no legal 
remedy is available to him and that he will 
suffer irreparable injury if a court of equity does 
not grant relief. 

As has been pointed out, on the authority of 
Cohens v. Virginia, 6 Wheaton 264, 404, “We 
have no more right to decline the exercise of 
jurisdiction which is given, than to usurp that 
which is not given.” We are here concerned 
with the last of the two propositions; and I must 
decline to become a party to usurping power 
which this Court legally does not have. I also 
must refuse to classify the issues of the instant 
case as falling within the comprehension of the 
constitutional guarantees of the freedoms of 
speech and assembly, as claimed by plaintiffs. 
No plaintiff has testified in this case that the 
defendants have denied him or any of the others 
the right of free speech, or the right of free 
assembly; nor has any other witness done so. 
This Court, therefore, is without evidence of a 
denial of the rights of free speech and of free 
assembly; and clearly it has no right by tortuous 
deductions or unfounded assumptions to supply 
a seeming basis for such an issue. 


[Scope of Inquiry] 


The real issue in this case is whether or not 
public school authorities, acting on their own 
initiative, are constitutionally forbidden to in- 
quire of applicants for teaching positions con- 
cerning their associations and beliefs. This case 
in many respects is similar to Garner v. Board 
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of Public Works of Los Angeles, 341 U. S. 716, 
720, where one of the issues before the Court 
was stated as follows: 


“1, The affidavit raises the issue whether the 
City of Los Angeles is constitutionally for- 
bidden to require that its employees disclose 
their past or present membership in the 
Communist Party or the Communist Po- 
litical Association. Not before us is the 
question whether the city may determine 
that an employee's disclosure of such po- 
litical affiliation justifies his discharge.” 


Because of the admitted factual background 


of the instant case, there could not have arisen 
the issue of what the Court would do if de- 
fendants had in fact discharged plaintiffs be- 
cause of membership in the NAACP. To the 
knowledge of defendants no plaintiff was a mem- 
ber and, therefore, no one of them could have 
been discharged for that reason. 

The answer to the stated issue was given by 
the Court as follows: 


“We think that a municipal employer is not 
disabled because it is an agency of the 
State from inquiring of its employees as 
to matters that may prove relevant to their 
fitness and suitability for the public service. 
Past conduct may well relate to present fit- 
ness; past loyalty may have a reasonable 
relationship to present and future trust. 
Both are commonly inquired into in de- 
termining fitness for both high and low 
positions in private industry and are not less 
relevant in public employment. The afli- 
davit requirement is valid.” 341 U. S. at 720. 


This position was reaffirmed in Adler v. Board 
of Education of the City of New York, 342 U. S. 
485, 493, a case even more closely in point than 
the Garner case. There the Court said: 


“We adhere to that case [Garner v. Board 
of Public Works of Los Angeles, supra]. 
A teacher works in a sensitive area in a 
school room. There he shapes the attitude 
of young minds toward the society in which 
they live. In this, the state has a vital con- 
cern. It must preserve the integrity of the 
schools. That the school authorities have the 
right and duty to screen the officials, teach- 
ers, and employees as to their fitness to 
maintain the integrity of the schools as a 
part of ordered society, cannot be doubted. 


One’s associates, past and present, as well 
as one’s conduct, may properly be consid- 
ered in determining fitness and loyalty. 
From time immemorial, one’s reputation 
has been determined in part by the company 
he keeps. In the employment of officials and 
teachers of the school system, the state may 
very properly inquire into the company they 
keep, and we know of no rule, constitutional 
or otherwise, that prevents the state, when 
determining the fitness and loyalty of such 
persons, from considering the organizations 
and persons with whom they associate.” 


The Garner and Adler cases cannot be dis- 
tinguished in principle from the instant case. 
Indeed, the present case is much stronger for 
the defendants than are the two cited cases, 
where employees were dismissed because of 
their failure to answer inquiries. Here, not only 
were plaintiffs not employed by defendants, they 
even refused to file applications for employment, 
because, as they say, it was none of the school 
trustees’ business who their associates were; 
what their religious beliefs and affiliations were; 
to what organizations or societies they belonged; 
what their views on integration were and how 
they thought it would affect negro children to 
be taught in an integrated school; what they 
thought of their own fitness to teach in an in- 
tegrated school, etc. These and other considera- 
tions, which normal parents and competent 
school officials regard as of prime importance 
to school children, are taboo to plaintiffs. They 
and their abettors are now asking this Court to 
write that taboo into the federal Constitution. I 
know of no law that requires the defendants to 
select teachers with closed eyes and stuffed ears, 
ignorant of all but the most technical educa- 
tional attainments of applicants. Hence I fail 
to see that plaintiffs have been deprived of any 
right, constitutional or other, by the defendants. 


[Statute Constitutional] 


The inapplicability of the State statute makes 
it unnecessary to pass upon its constitutionality, 
but since that issue is discussed in another 
opinion, I deem it proper to state my views on 
it. I do not agree that the statute is unconsti- 


-tutional. It is argued that the legislative findings 


of fact contained in the preamble of the chal- 
lenged statute should be peremptorily dismissed 
as containing no specific finding that the purpose 
of the NAACP is “to overthrow the government 
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by force and violence or to engage in any other 
form or criminal conduct.” The plain meaning 
of that contention is that school trustees have no 
discretion in the selection of teachers except the 
discretion to refuse to select as teachers those 
who seek the overthrow of the government by 
force and violence, or who fall within the cate- 
gory of criminals. 

Since one of the legislative findings is that 
“The National Association for the Advancement 
of Colored People has, through its program and 
leaders in the State of South Carolina, disturbed 
the peace and tranquility which has long existed 
between the white and negro races, and has 
threatened the progress and increased under- 
standing between negroes and whites”, what the 
plaintiffs’ contention really means is, that a State 
has no legislative power to preserve peace 
among its citizens or to promote, foster and pro- 
tect the tranquility that has long existed be- 
tween the White and Negro races within its 
borders; that the State’s attempt to do any of 
these things is unconstitutional. In the light of 
the other legislative findings, it also means that 
a state cannot rule out of its schools teachers 
who would sow the seed of discord and unrest, 
which if unimpeded, would blossom into out- 
right strife. It also means that a state cannot 
keep out of its schools teachers who falsely 
represent the existence of a disparity in edu- 
cational advantages among the races that in fact 
does not exist, and who would subject school 
children to teachings that are untrue. It also 
means that a supposedly sovereign state cannot 
keep out of its schools teachers who would 
falsely represent conditions of economic and 
social strangulation to exist, which in fact do 
not exist. The concluding finding in the statute 
is that the NAACP “* * ® is so insidious in its 
propaganda and the fostering of those ideas 
designed to produce a constant state of turmoil 
between the races, that membership in such an 
organization is wholly incompatible with the 
peace, tranquility and progress that all citizens 
have a right to enjoy.” This brings us face to 
face with matters of serious consequences. We 
must either conclude that the legislative findings 
uncontradicted by any evidence, are untrue, or 
that the considerations mentioned in the findings 
are of no legal concern to the people of a state 
affected thereby, and that any attempt by a state 
to protect school children from the evil conse- 
quences denounced by the statute would be un- 
constitutional. Such _ political philosophies 


presupposes that state governments are the 
enemies of its citizens. That, to say the least 
of it, is an un-American concept. 

Plaintiffs have not undertaken to disprove 
the Legislative findings of fact contained in the 
challenged statute. Hence, I hold, on the au- 
thority of the below cited cases, that such find- 
ings of fact are conclusive. See: Block v. Hirsh, 
256 U. S. 185, 154, 155; Radice v. New York, 264 
U. S. 292, 294-295; Zahn v. Board of Public 
Works, 274 U. S. 825, 328; Old Dearborn Distrib- 
uting Co. v. Seagram-Distillers Corp., 299 U. S. 
183, 195-196; United States v. Carolene Products 
Co., 304 U. S. 144, 152; Chesbro v. Los Angeles 
County Flood Control District, 306 U. S. 459, 
463; Berman v. Parker, 348 U. S. 26, 32. 

Garner v. Board of Public Works of Los 
Angeles, 341 U. S. 716, cited herein on another 
point, supports the validity of the State statute. 
In it at pp. 720, 721, the Court said; 


“@ ® ® We assume that under the Federal 
Constitution the Charter amendment is valid 
to the extent that it bars from the city’s 
public service persons who, subsequent to 
its adoption in 1941, advise, advocate, or 
teach the violent overthrow of the Govern- 
ment or who are or become affiliated with 
any group doing so. The provisions opera- 
ting thus prospectively were a reasonable 
regulation to protect the municipal service 
by establishing an employment qualification 
of loyalty to the State and the United 
States. Cf. Gerende v. Board of Supervisors 
of Elections 341 U. S. 56 (1951). Likewise, 
as a regulation of political activity of mu- 
nicipal employees, the amendment was 
reasonably designed to protect the integrity 
and competency of the service. This Court 
has held that Congress may reasonably re- 
strict the political activity of federal civil 
service employees for such a purpose. 
United Public Workers v. Mitchell, 330 
U. S. 75, 102-103 (1947), and a State is not 


without power to do as much.” 


In Adler v. Board of Education of the City of 
New York, supra, the Supreme Court upheld a 
New York statute and rules promulgated there- 
under. The statute made persons associated with 
organizations found to be subversive prima facie 
ineligible for employment in public schools. 
The statute made provision for administrative 
and judicial review for persons adversely af- 
fected before any denial of employment or dis- 
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charge became effective. The Court said, 342 
U. S. at 491-492: 


“It is first argued that the Feinberg Law 
and the rules promulgated thereunder con- 
stitute an abridgment of the freedom of 
speech and assembly of persons employed 
or seeking employment in the public schools 
of the State of New York. 

“It is clear that such persons have the right 
under our law to assemble, speak, think 
and believe as they will. Communications 
Assn. v. Douds, 339 U. S. 382. It is equally 
clear that they have no right to work for the 
State in the school system on their own 
terms. United Public Workers v. Mitchell, 
330 U. S. 75. They may work for the school 
system upon the reasonable terms laid down 
by the proper authorities of New York. If 
they do not choose to work on such terms, 
they are at liberty to retain their beliefs 
and associations and go elsewhere. Has the 
State thus deprived them of any right to 
free speech or assembly? We think not. 
Such persons are or may be denied, under 
the statutes in question, the privilege of 
working for the school system of the State 
of New York because, first, of their advocacy 
of the overthrow of the government by force 
or violence, or secondly, by unexplained 
membership in an organization found by the 
school authorities, after notice and hearing, 
to teach and advocate the overthrow of the 
government by force or violence, and known 
by such persons to have such purpose.” 


[No Deprivation of Rights] 


The State statute that is here assailed does 
not deprive anyone of the right to belong to the 
NAACP. It simply prohibits the employment of 
persons as teachers only so long as they retain 
membership in the NAACP. Moreover, it op- 
erates only prospectively; it places no stigma 
on past membership in the NAACP. One who 
is a member may terminate his membership and 
become eligible for public employment. So also 
he may assemble with others of like mind and 
even condemn the statute, as plaintiffs are doing 
in this case. No penalty attaches to such action. 

Wieman v. Updegraff, 344 U. S. 183, cited in 
a rival opinion, has no application to the present 
case. There, the Court struck down a State 
statute which barred from public employment 
persons who had ever belonged to an organiza- 


tion listed by the Attorney General of the United 
States as subversive. The rationale of that de- 
cision is thus stated by the Court, 344 U. S. 190: 


“But membership may be innocent. A state 
servant may have joined a proscribed or- 
ganization unaware of its activities and pur- 
poses. In recent years, many completely 
loyal persons have severed organizational 
ties after learning for the first time of the 
character of groups to which they had be- 
longed. ‘They had joined, [but] did not 
know what it was, they were good, fine 
young men and women, loyal Americans, 
but they had been trapped into it—because 
one of the great weaknesses of all Ameri- 
cans, whether adult or youth, is to join 
something.’ At the time of affiliation, a 
group itself may be innocent, only later 
coming under the influence of those who 
would turn it toward illegitimate ends. Con- 
versely, an organization formerly sub- 
versive and therefore designed as such may 
have subsequently freed itself from the 
influences which originally led to its listing.” 


In the Wieman case, the statute was struck 
down because it made past membership in an 
organization, irrespective of circumstances then 
or later existing, a bar to public employment. 
In the case at bar, the challenged statute makes 
only existing and continued membership a bar. 
Yet, the statute has no applicability to this case 
since no action was or could have been taken 
under it by the defendants against the plaintiffs. 

Nor can it be fairly said that Slochower v. 
Board of Higher Education of New York City, 
350 U. S. 551, is applicable here. There, a pro- 
fessor employed at a publicly supported college 
was discharged because he invokes the Fifth 
Amendment against self-incrimination while 
testifying before a United States Senate investi- 
gating committee. The discharge was pursuant 
to a Charter provision of the City of New York. 
The provision was held unconstitutional after 
the Court concluded that the exercise of the 
privilege against self-incrimination was no in- 
dication of wrongdoing. Whether or not one 
agrees with the doctrine of the Slochower case, 
it has no applicability to the facts of this case. 

* The statute before us is based upon unchal- 
lenged findings of fact by the State Legislature 
that clearly have a rational basis. Indeed, if the 
statute has any bearing on constitutional liber- 
ties, it protects rather than limits them. The 
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statute is designed to protect young minds from 
the poisonous effects of NAACP propaganda. 
It does not, as is surmised, outlaw membership 
in the NAACP. It doesn’t even attempt to do 
so. It only prevents its members from carrying 
their programs into the classrooms of public 
schools, where it is deemed to be against the 
public interest to have them do so. 


[Tenth Amendment | 


There is nothing in the Federal Constitution 
that denies a state the right to deal legislatively 
with its own local and domestic problems. The 
Tenth Amendment too often ignored in recent 
years, plainly and clearly declares that, “The 
powers not delegated to the United States by 
the Constitution, nor prohibited by it to the 
states are reserved to the states respectively, or 
to the people.” It is equally plain and clear 
that the power to dictate the terms upon which 
public schools may be operated by the states 
was not by the Constitution delegated to the 
United States or to its judges. It is also equally 
clear that there is nothing in the Constitution 
which denies to the states respectively the power 
to completely control their established public 
schools so long as equality of treatment is ac- 
corded to the races. And further, there is noth- 
ing in the Constitution which says that the equal 
treatment, required by the Constitution, is itself 
discrimination and is, therefore, unequal treat- 
ment. 

It is agreed that no more important duty is 
imposed upon the Courts than to protect the 
fundamental rights of all citizens against impair- 
ment by the exercise of usurped governmental 
power. Article VI of the Constitution provides 
that the Constitution (and this includes the 
Tenth Amendment* ), and laws made pursuant 
thereto, shall be the supreme law of the land; 
and it binds every judge by oath or affirmation 
to support the Constitution in all its provisions, 


*See Order filed Feb. 5, 1957. 


even, as I apprehend, against other judges who 
would usurp the power to change the Consti- 
tution or to enact laws by edict to be by them 
enforced by the coercive misuse of the ancient 
writ of injunction. 


[Purpose of Suit] 


While the purpose of this case, in a sense, is 
camouflaged, it is not too well hidden. It is to 
secure this Court’s approval of the exercise of 
a veto power over state legislation dealing with 
purely local matters. If such is not the aim of 
this case, why should sixteen plaintiffs, pro- 
fessedly non-members of the NAACP, be 
lending their names for use in a court battle to 
install NAACP members or agents in the public 
schools of the State? The Bible has been ruled 
out of the public schools. McCollum v. Board 
of Education, 833 U. S. 203. The fight here is 
to rule NAACP’s theories of knowledge into 
them. If that is done, the government or its 
judges would thereby become invaders of the 
homes of citizens, superseding the authority and 
interest of parents in the rearing and training 
of their children. Knowing the inherent danger 
in such a vicious procedure, I unhesitatingly 
register my opposition to it; and may God pro- 
tect the children of America if the Courts will 
not and their parents cannot do so. 

I conclude: (a) That the undisputed facts of 

is case, unattended by specious assumptions, 
clearly warrant the dismissal of the complaint 
and the entry of judgment for the defendants; 
(b) That the established facts of this case show 
that there exist no basis for the exercise of the 
jurisdiction of a three-judge district court and, 
for such reason, this Court should be dissolved 
and the case should be restored to the District 
Court’s regular calendar; and (c) That, failing 
in agreement as to either (a) or (b) above 
stated, proceedings herein should be stayed 
pending state court construction of the chal- 
lenged statute and determination as to its con- 
stitutionality. 
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EDUCATION 
School Districts—Mississippi 


ADAMS COUNTY, Mississippi, Board of Education v. STATE EDUCATIONAL FINANCE 


COMMISSION of Mississippi 


Supreme Court of Mississippi, December 17, 1956, 91 So.2d 524. 


SUMMARY: In 1953 an extraordinary session of the Mississippi Legislature enacted legisla- 
tion creating the State Educational Finance Commission and making extensive changes in 
the financing and administration of that state’s educational system. A suit involving the 
authority of the State Educational Finance Commission over redistricting within a county has 
been decided by the Mississippi Supreme Court on appeal from a state chancery court. That 
court upheld the Commission’s disapproval of a plan for reorganization proposed by a 
county board of education. Although no legal issue of race or color is treated, the court’s 
opinion is reproduced because of its discussion of the administrative and judicial procedures 
utilized in the reorganization and consolidation of school districts. 


KYLE, Justice. 


This case is before us on appeal by the Board 
of Education of Adams County from a decree 
of the Chancery Court of that county affirming 
an order of the State Educational Finance Com- 
mission disallowing and disapproving an order 
of the county board of education proposing to 
reorganize and consolidate the school districts 
of the county under authority of Section 1 of 
Chapter 12, Laws of Mississippi, Extraordinary 
Session of 1953, by incorporating all of the ter- 
ritory of the county lying outside of the cor- 
porate limits of the City of Natchez into one 
school district. 

This appeal is authorized by Section 12 (c) 
of Chapter 11, Laws of Mississippi, Extraordin- 
ary Session of 1953. 

The statutes requiring consideration by us on 
this appeal are parts of the school laws enacted 
by the Legislature at its 1953 Extraordinary 
Session, providing for the consolidation or re- 
organization of school districts, the establish- 
ment of a minimum program of education for 
all the children legally enrolled in the public 
schools of the state, and providing for the 
establishment of a program of state aid for the 
construction of school buildings and other school 
facilities, to be administered by the State Edu- 
cational Finance Commission. 

The two sections of the statutes with which 
we are primarily concerned on this appeal are 
Sections 1 and 2 of Chapter 12, Laws of Mis- 
sissippi, Extraordinary Session of 1953. 


[County Board Action] 


Section 1 of Chapter 12 provides for the 
abolition of all school districts in the state which 
were in existence upon the effective date of the 
act. And Section 1 then provides that, “As soon 
as practicable after the passage of this act, and 
in no event later than July 1, 1957, the county 
board of education of each county, pursuant to 
a survey of such county for the purpose of de- 
termining the educational needs of the county 
from the standpoint of the efficiency of operat- 
ing schools and school districts, shall, by an 
order spread upon its minutes, consolidate the 
territory of the county in such school districts or 
reconstitute existing school districts so that all 
of the territory of such county shall then be 
included within such school districts as the 
county board of education shall deem necessary 
to promote the physical, mental, moral, social 
and educational welfare of the children in- 
volved, the efficiency of the operation of the 
schools, and the economic and social welfare of 
the various school areas.” It is further provided 
that a certified copy of the order shall be forth- 
with transmitted to the State Educational Fi- 
nance Commission, created by House Bill No. 
2, Ch. 11, Laws of Extraordinary Session of 
1953, for consideration by the Commission; and 
that, “Such order shall be considered by said 
commission from the standpoint of whether 
same promotes the physical, mental, moral, so- 
cial and educational welfare of the children in- 
volved, the efficiency of the operation of the 
school system of the county, and the economic 








396 RACE RELATIONS LAW REPORTER 


and social welfare of the various school areas 
of the county, and shall be approved or disap- 
proved by said commission.” Section 1 of the 
act then provides that, if the order shall be dis- 
approved by the Commission, it shall be re- 
turned to the proper county board of education 
with a statement of the reasons for such dis- 
approval and for amendment in accordance 
therewith; and if the county board of education 
shall not concur, in whole or in part, with the 
reasons stated for disapproval by the Commis- 
sion, it shall resubmit its order or modified 
order, supported by such documentary evidence 
as may be prescribed by the rules or regula- 
tions of the Commission and by such additional 
documentary evidence as may be deemed ap- 
propriate by the board. It is further provided 
that if the Commission shall not approve the 
resubmitted order or modified order, it shall 
thereupon docket the controversy for public 
hearing upon not less than five days notice to 
the county board of education, and that at said 
hearing, “the secretary of the commission shall 
cause to be recorded all oral proof made and 
all rulings or orders made or entered, and shall 
preserve such additional evidence as may be 
introduced at said hearing, all of which shall 
be made available for the record in the event 
of an appeal from the order entered by the 
commission after said hearing.” And finally, it 
is expressly provided that, “No such order shall 
be effective until finally approved by the com- 
mission and no school district shall be eligible 
for any grant of funds from the state public 
school building fund until the consolidation or 
reconstitution of same shall have been approved 
by the commission as herein provided.” 


[Municipal Districts] 


Section 2 of Chapter 12 makes similar pro- 
visions for the reconstitution of municipal sep- 
arate school districts; and where any municipal 
separate school district is reconstituted or 
created, as provided in said section, the order 
of the county board of education referred to in 
the preceding section shall embrace only the 
territory of the county which lies outside of the 
boundaries of the municipal separate school dis- 
trict or districts. Section 2 further provides that 
all applications for the reconstitution of munic- 
ipal separate school districts shall be submitted 
to the State Educational Finance Commission 
at the same time the plan for the reorganization 


or reconstitution of school districts is submitted 
to the Commission by the county board of edu- 
cation of the county or counties in which such 
municipal separate school district is located, and 
the application of such municipal separate school 
district shall be considered by the State of Educa- 
tional Finance Commission in connection with 
the plan for reconstitution or reorganization. of 
districts submitted by the county board or 
boards of education, and from the standpoint 
of whether or not the overall plan for the entire 
county or counties best promotes the educa- 
tional interest thereof. 

The record in this case shows that, pursuant 
to the provisions of the above mentioned Sec- 
tions 1 and 2 of Chapter 12, a survey was made 
of Adams County and the Natchez Municipal 
Separate School District, under the auspices of 
the county board of education and the Board 
of Trustees of the Natchez Municipal Separate 
School District, by a survey team from Missis- 
sippi Southern College, under the direction of 
Dr. Ralph S. Owens, of the Department of Edu- 
cation Administration, and Dr. Raymond M. 
Ainsley, Director of Educational Research. 


[Survey Report] 


The report filed by Dr. Owens and his asso- 
ciates showed that Adams County had a popu- 
lation, according to the 1950 census, of 32,247. 
The population of the City of Natchez, which 
constituted a municipal separate school district, 
without added territory, was 22,740, and of the 
county outside the City of Natchez, 9,507. The 
total enrollment in the white schools of the 
county, outside the City of Natchez, during the 
1954-55 Session, was 844. The total enrollment 
in the Negro schools, outside the City of Natchez, 
was 1368. The enrollment in the white schools 
of the city was 2774, and in the Negro schools, 
2014. 

There were only three white schools in the 
county outside the City of Natchez, at the time 
the survey was made, namely, the Kingston 
Consolidated School, which had an enrollment 
of 42; the Pine Ridge Consolidated School, 
which had an enrollment of 114; and the Wash- 
ington Consolidated School, which had an en- 
rollment of 723. The Washington Consolidated 
School maintained a high school department, 
grades 9 to 12, inclusive, with an enrollment of 
136 high school students. There were 31 Negro 
schools in the county, outside the City of Nat- 
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chez. None of the Negro schools maintained a 
high school department. The Negro high school 
students living outside the city attended the 
Sadie V. Thompson High School in the City of 
Natchez. The number of Negro high school 
students from the county enrolled in the Natchez 
High School, grades 9 to 12, was 179. The total 
number of Negro children from the county en- 
rolled in the city schools, grades 1 to 12, was 
315. 

The report showed that the Washington Con- 
solidated School building, constructed in 1951 
and located only a few miles east of the City 
of Natchez, and the Central Elementary Negro 
School building, constructed in 1953 and having 
six classrooms and a principal’s office, were sub- 
stantial brick buildings in excellent condition. 
All of the school buildings in the City of Nat- 
chez were in good condition. The Natchez High 
School building for white children, constructed 
in 1927, was valued at $568,000 at the time the 
school survey was made. The Sadie V. Thomp- 
son School building for Negroes was a new 
building constructed in 1953 at a cost of $678,- 
600 and housed grades 4 through 12. There 
were 11% elementary teachers and 21 high school 
teachers employed in the school. The enrollment 
during the 1954-55 school session was 930, and 
of that number 213 came from outside the city. 
The latter number included high school students, 
grades 9 through 12. 


[Recommendations] 


In the report filed by the survey team, it was 
recommended that the school districts of Adams 
County be reconstituted, so as to provide for 
two school districts, one to include the territory 
embraced within the corporate limits of the City 
of Natchez, and the other to include all of the 
territory of the county lying outside the cor- 
porate limits of the City of Natchez. 

The two-unit plan called for a building pro- 
gram for the white schools in the county, which 
would include a new county high school build- 
ing to be located at Washington, estimated cost, 
$565,000; an addition to the existing Washington 
Consolidated School building, to be used as a 
junior high school building, estimated cost, $468,- 


000; a new elementary school building to be’ 


located south of the City of Natchez, estimated 
cost, $376,000—making a total cost of $1,409,000. 
The two-unit plan called for a building program 
for Negro schools in the county, which would 


include a county high school building to be lo- 
cated on the Central Elementary School site, 
estimated cost, $504,000; an addition to the Cen- 
tral Elementary School, estimated cost, $234,000; 
a new elementary school to be located north 
of the City of Natchez, estimated cost, $424,500; 
and a new elementary school to be located 
south of the City of Natchez, estimated cost 
$366,000,—making a total cost of $1,528,500. The 
total estimated cost of construction of county 
schools under the two-unit plan was $2,937,500. 

The two-unit plan called for a building pro- 
gram for the Natchez Municipal Separate School 
District which would include the construction 
of a white elementary school at a cost of $498.- 
000, and a Negro elementary school at a cost 
of $498,000, making a total cost of $996,000 for 
the separate school district. 


[Supplemental Report] 


In a supplemental report, which was annexed 
to the report mentioned above, consideration 
was given to the relative cost of a one-unit sys- 
tem for the entire county, including the City of 
Natchez, as compared with the cost of the two- 
unit system outlined in the original report. In 
this supplemental report it was suggested that, 
if a one-unit system should be adopted, the city 
administrative unit should absorb the county 
unit; that a senior high school building for the 
white children from the city and county should 
be erected in the city, and the present senior 
high school building should be converted into 
a junior high school building, serving both city 
and county; and that an elementary school build- 
ing for white children should be erected south 
of the city for grades 1 to 6; that all Negro 
children, city and county, in grades 7 to 12, in- 
clusive, should attend the Sadie V. Thompson 
School in the City of Natchez; that a Negro 
elementary school of 16 classrooms should be 
constructed on a site in the northern part of the 
city; that eight classrooms should be added to 
the Central Elementary School; and that two 
new elementary schools should be constructed, 
one consisting of 14 classrooms to be located 
north of the city, and the other consisting of 12 
classrooms to be located south of the city. 

It was stated that under the single unit plan 
three buildings recommended in the two-unit 
plan would be eliminated, namely, the proposed 
new Washington High School building for 
whites, the new elementary school building for 
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whites in the City of Natchez, and the proposed 
new high school building for Negroes to be 
located on the Central Elementary School site. 
One additional building not called for in the 
two-unit plan would be required, a new senior 
high school building for whites, the estimated 
cost of which would be $860,000. 


[Action of County Board] 


Pursuant to the recommendations made in the 
original report for a two-unit system, one for 
the county and one for the Natchez Municipal 
Separate School District, the county board of 
education, on April 4, 1953, adopted a resolu- 
tion and order providing that all of the territory 
of the county situated outside of the corporate 
limits of the City of Natchez be consolidated 
into one school district to be known as the Adams 
County School District, subject to the approval 
of the State Educational Finance Commission, 
and that such order should become effective 
immediately upon the the approval of the plan 
by the State Commission. The Board of Trustees 
of the Natchez Municipal Separate School Dis- 
trict in like manner, on April 6, 1955, adopted 
a resolution and order providing that all the 
territory within the corporate limits of the City 
of Natchez be declared to be one single school 
district to be known as “The Municipal Separate 
School District of the City of Natchez,” subject 
to the approval of the State Educational Finance 
Commission. Both resolutions or orders were 
published in the Natchez Democrat on April 8, 
1955. 

Certified copies of the orders of the county 
board of education and the board of trustees of 
the municipal separate school district were im- 
mediately filed with the State Educational Fi- 
nance Commission, along with petitions asking 
for approval of the orders by the State Commis- 
sion. The orders were found to be defective, in 
that they failed to show a legal description of 
the territory lying within the corporate limits of 
the City of Natchez; and new or amended or- 
ders were called for. The new or amended or- 
ders were adopted and filed with the Com- 
mission, and on May 16, 1955, the Commission 
set the matters for a public hearing on May 30, 
1955. The hearing was duly held on that date, 
and after due consideration of the two petitions, 
the Commission, by orders duly adopted and 
entered upon its minutes, disapproved and dis- 
allowed both petitions, and directed that the 


petitions, together with the exhibits attached 
thereto, be returned to the respective boards. 


[Commission Findings] 


In its orders disapproving the above men- 
tioned orders of the county board of education 
and the board of trustees of the municipal 
separate school district, the Commission made 
the following findings of facts: (1) That a one- 
unit system embracing the territory of the en- 
tire county, including that within the City of 
Natchez, would result in a saving of more than 
$701,900, in construction costs alone, and there 
would be corresponding and proportionate sav- 
ings in other areas of operation of the school 
system; (2) that a one-unit system embracing 
the territory of the entire county, including that 
within the City of Natchez, could best be used 
to equalize facilities and provide adequate edu- 
cational opportunities and advantages for all of 
the children of the county and the city; (3) that 
the physical, mental, moral, social, and educa- 
tional welfare of the children of the county and 
the city would be best served and promoted, and 
the efficiency of operation of the school system 
of the county and the economic and social wel- 
fare of the various school areas of the county 
would be best served by the formation of one 
school district in the county, the same to include 
all the territory of the county and the territory 
within the corporate limits of the City of Nat- 
chez; and (4) that in order to promote efficiency 
in the operation of the school system of the city 
and the county and to serve the best interest 
of the school children of the city and county, 
the Natchez Municipal Separate School District 
should be extended to include all of the terri- 
tory of the county as well as the territory within 
the corporate limits of the city. 


[Restudy Report] 


After the disapproval of the two-unit plan 
by the State Commission, a restudy of certain 
aspects of the county and the city school systems 
was made by Dr. Owens and the members of 
his staff, and during the month of September 
1955 a second supplemental report was filed with 
the county board of education and the board 
of trustees of the municipal separate school dis- 
trict. 

In that report it was pointed out that, if a 
one-unit plan were adopted, providing for a 
municipal separate school district for the entire 
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county, the state would contribute $159,722 less 
each year for the support of the school system 
than under a two-unit plan. This would be due 
to the fact that the state guarantee of 40 per 
cent of the total cost of the minimum program 
of education, provided for in Section 4(a) of 
Chapter 14, Laws of Mississippi, Extraordinary 
Session 1953, would not be applicable. 

It was also pointed out, however, that there 
would be a very great increase in the cost of the 
minimum foundation program as teachers were 
employed in the county schools who possessed 
the same high qualifications as the teachers em- 
ployed in the city schools; and this would be 
especially true as better qualified Negro teach- 
ers were employed in the Negro schools. And 
it was the opinion of Dr. Owens that within a 
short time there would be no loss of state aid 
under the minimum foundation program, even 
though the county might lose temporarily the 
benefit of the 40 per cent guarantee contained in 
Section 4(a) of the above mentioned Chapter 14. 
It was also pointed out that there were many 
people residing outside the city limits who had 
been accustomed to having their children attend 
the city schools; and it would be difficult to 
operate two units, one for the city and one for 
the county, without “disaffection”. 


[Position of City Board] 


On September 22, 1955, the Board of Trustees 
of the Natchez Municipal Separate School Dis- 
trict addressed a letter to the county board of 
education in which the trustees stated that they 
intended to abide by the decision of the State 
Commission; and in their letter the trustees re- 
quested that the county board of education join 
with them in a petition to the State Commission 
for the establishment of a municipal separate 
school district which would include all of the 
territory of Adams County. The county board of 
education, however, rejected the suggestion, and 
_a few days later filed with the State Commission 
a petition expressing its dissatisfaction with the 
decision of the Commission and requesting a 
public hearing, in accordance with the provi- 
sions of the statute. The State Commission 
thereupon scheduled a hearing for October 27, 
1955, and the hearing was duly held on that 
date. 

Dr. Ralph S. Owens was called to testify as a 
witness for the county board of education. Dr. 
Owens testified that, when he and the other 


members of the survey team made their study, 
it was his conclusion that the school system of 
the county should be reconstituted into two 
units, one a municipal separate school district 
unit embracing all the territory lying within the 
corporate limits of the City of Natchez, and the 
other, a county-wide unit embracing all the ter- 
ritory of the county lying outside the corporate 
limits of the City of Natchez. He thought at 
that time that was the quickest way to get the 
reorganization going. But after the survey team 
had filed its report he was requested to make a 
further study of the cost of a single administra- 
tive unit, which should include the entire coun- 
ty, and the supplemental report referred to 
above was filed later as a result of that study. 
He stated that the one-unit plan would effect 
an immediate saving of $700,000 in the con 
struction cost of a new buildings, and there 
would also be a saving in administrative costs 
and expenses, which he estimated would amount 
to $53,000 each year. He stated that in his opin- 
ion the one-unit plan was the answer to the 
immediate needs of the city and county. He 
said, “You have a school system operating in the 
city; the other has to be made.” He stated that 
an enriched program of education could be 
provided under either plan; but, he said, “Since 
you have the facilities there already in the city, 
you can do it quicker that way.” He was asked 
by the chairman, why the county had not pro- 
vided for the education of the county children. 
His answer was, “They have been getting the 
services from the city, and they have been will- 
ing to let the city do it. The people seem 
satisfied with that arrangement.” He stated that, 
if the two-unit plan were adopted, the school 
children who lived outside the city, to the south 
and west, would have to pass through the “by- 
pass” to get to the schools which they were ex- 
pected to attend. 


Two members of the county board of educa- 
tion testified and R. Brent Foreman, Chairman 
of the Board of Trustees of the Natchez Munic- 
ipal Separate School District, also testified. 
Foreman stated that his board had not appealed 
from the order of the State Commission, and 
that he felt that the one-unit system could be 


. put into successful operation in the county, if 


the trustees could obtain the cooperation of a 
majority of the people in the county. Dr. Phillip 
Bayon, who represented a group of citizens liv- 
ing outside the city, which called itself “The 
Supporters of the One-Unit System” testified in 
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favor of the one-unit plan. At the conclusion of 
the hearing the chairman announced that all of 
the testimony would be carefully considered by 
the Commission and a decision would be ren- 
dered at a later date. 

On November 21, 1955, the Commission 
adopted a formal order reaffirming its disap- 
proval of the order of the county board of edu- 
cation. The county board of education thereupon 
perfected an appeal to the chancery court. 


[Court Review] 


The cause was heard before the chancellor on . 


March 7, 1956, and at the conclusion of the hear- 
ing, the chancellor rendered an oral opinion, 
which appears, however, as a part of the record, 
in which he stated that in his opinion the power 
of the court on appeal was limited to a review 
of the record that had been made before the 
State Educational Finance Commission, and to 
a determination of the question, whether the 
State Commission had exceeded its authority 
under the statute, or had acted in an arbitrary 
or capricious manner in the adoption of its order 
disapproving the orders of the county board of 
education. The chancellor held that there was 
not enough evidence before the Commission in 
favor of the two-unit plan to support a finding 
that the Commission had acted arbitrarily or 
capriciously in disapproving the order of the 
county board of education; and the chancellor 
entered a decree affirming the final order of the 
State Educational Finance Commission and dis- 
missing the appeal. 

From that decree the appellant has prosecuted 
this appeal. 

Ten errors have been listed in the appellant’s 
assignment of errors as errors committed by the 
State Educational Finance Commission, all of 
which have been brought under review on this 
appeal in the one general assignment, that the 
chancery court erred in rendering its decree 
affirming the orders of the State Educational 
Finance Commission and dismissing the appeal 
of the county board of education. 

The points argued by the appellant’s attorneys 
in their briefs may be summarized as follows: 
(1) That the findings of the State Educational 
Finance Commission, upon which its order was 
based, are not supported by substantial evi- 
dence, and the action of the Commission in re- 
jecting the plan of reorganization proposed by 
the county board of education was arbitrary and 


capricious; (2) that the action of the Commis- 
sion in rejecting the two-unit plan of reorganiza- 
tion proposed by the county board of education 
and the board of trustees of the Natchez Munic- 
ipal Separate School District, and in proposing 
that one school disirict be established for the 
entire county by the enlargement of the Natchez 
Municipal Separate School District so as to in- 
clude all the territory of the county, represented 
an attempt on the part of the Commission to 
assert authority and power not delegated to it 
by the Legislature; (3) that the two-unit plan 
submitted by the county board of education and 
the Trustees of the Natchez Municipal Separate 
School District, which was disapproved by the 
Commission, met all the criteria of the applica- 
ble statutes relative to the reconstitution of 
school districts in the county, and the plan 
should have been approved by the Commission; 
and (4) that the plan submitted by the county 
board of education would have effected the max- 
imum of consolidation of school districts within 
the county permitted under the statute, in the 
absence of the voluntary consent of the county 
board of education and the board of trustees 
of the Natchez Municipal Separate School Dis- 
trict to the adoption of some other plan; and it 
was not the legislative intent that the Commis- 
sion should be permitted to withhold its ap- 
proval of the plan submitted by the county board 
for the purpose of compelling the county board 
to consent to the adoption of a one-unit plan. 


[Substantial Evidence] 


We shall consider first the appellant’s conten- 
tion that the findings of the Commission and the 
order based upon those findings are not sup- 
ported by substantial evidence, and the action of 
the Commission in disapproving the order of the 
county board of education was arbitrary and 
capricious. 

In its final order disapproving the order of the 
county board of education, the State Educational 
Finance Commission stated that the primary and 
all-important consideration of the Commission 
was the educational welfare of the children of 
Adams County, and that the Commission was 
convinced “that the long range educational wel- 
fare of such children, the physical, mental, moral, 
social and educational welfare thereof, the effi- 
ciency of operating the schools, and the economic 
and social welfare of the area involved would 
not be best promoted or furthered by the crea- 








COURTS 401 


tion of a county unit school district in Adams 
County, Mississippi, embracing all of the terri- 
tory of said county outside of the corporate limits 
of the City of Natchez,” as proposed by the order 
of the county board of education. The Com- 
mission then stated that the existence of one 
school district embracing all the territory in the 
county, including that within the City of Nat- 
chez, would result in substantial savings in funds 
necessary for the construction of school build- 
ings and other school facilities in the county; 
and that the Commission was convinced that the 
educational welfare of the children of the county 
as well as the efficiency of the operation of the 
schools would be best served by the creation of 
one school district in the county. 


It is not necessary that we discuss in detail 
the evidence which the State Commission had 
before it when it entered its final order disap- 
proving the order of the county board of educa- 
tion. It should be stated, however, that the re- 
port of the survey team, which had made a 
survey of the county and city schools under Dr. 
Owens’ direction, contained a mass of valuable 
information concerning the county and city 
schools, the locations and various types of school 
buildings, the number of school children en- 
rolled and the average daily attendance in each 
school, and also maps and charts showing the 
distributions of the school population throughout 
the county, the location of transportation routes, 
and the proposed sites for new school buildings 
to be constructed. The Commission had before 
it copies of that report and copies of the two 
supplemental reports of re-studies made after 
the filing of the original report, and also the oral 
testimony of Dr. Owens, two members of the 
county board of education and the chairman 
of the board of trustees of the municipal separ- 
ate school district, and a mass of statistical in- 
formation relating to the assessed valuation of 
taxable property in the county and city, the 
sources of revenue for the maintenance of the 
public schools of the county and city, the num- 
ber of school children from the county who 
attended the city schools, and the amount paid 
by the county to the city as tuition for the county 
students. From the information contained in 
the reports and the oral testimony of Dr. Owens, 


it appears that approximately one-third of the’ 


white school children of the county, residing 
outside of the City of Natchez, were already at- 
tending the city schools; that all of the Negro 
high school students, grades 9 to 12, residing 


outside of the city, were being transported to the 
Sadie V. Thompson High School, in the city; 
and that it was entirely feasible to have all high 
school students, grades 9 to 12, attend the high 
schools in the city. It also appears that a sub- 
stantial saving could be realized in construction 
costs and in administrative costs by the adoption 
of a one-unit plan for the entire county. 

These are facts which the State Commission 
had a right to consider; and after a careful study 
of the record, we think that it cannot be said 
that there was no substantial evidence to support 
the findings of the Commission, or that the 
chancellor erred in his finding that the evidence 
was insufficient to show that the Commission 
had acted arbitrarily or capriciously in disap- 
proving the order of the county board of edu- 
cation. 


[Rejection of Two-Unit Plan] 


It is next argued that the action of the Com- 
mission in rejecting the two-unit plan of reor- 
ganization proposed by the county board of 
education, and in suggesting that the Natchez 
Muncipal Separate School District be enlarged 
so as to include all of the territory of the county 
lying outside the City of Natchez, as well as the 
territory lying within the city, represented an 
attempt on the part of the Commission to assert 
authority and power which had not been dele- 
gated to it by the Legislature. But we think 
there is no merit in this contention. 

The State Educational Finance Commission 
has no power under the statute to initiate any 
plan of reorganization or consolidation of the 
school districts of the county. That power has 
been very wisely delegated to the county board 
of education. But the exercise of that power 
by the county board of education is subject to 
the approval or disapproval of the State Com- 
mission; and no order of the county board can 
become effective until finally approved by the 
Commission. 

The reason for the legislative requirement that 
the orders of the county boards of education 
providing for the reorganization of the school 
districts must be approved by the State Educa- 
tional Finance Commission may be found in 
Chapter 11 of the Laws of the Extraordinary 
Session 1953, which provides for the creation 
of the State Commission, and the companion 
statutes enacted during the same Extraordinary 
Session. 
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In Section 1 of Chapter 11, the Legislature 
has declared “that the maintenance of the uni- 
form system of free public schools [established 
pursuant to the constitutional mandate set forth 
in Section 201, Article 8, of the State Constitu- 
tion] to insure and provide substantial equality 
of educational opportunity is the joint respon- 
sibility of the State of Mississippi and the local 
taxing units thereof.” How the Legislature in- 
tended that the state and the local taxing units 
should meet that joint responsibility is clearly 
set forth in the companion statutes, Chapters 12, 
13, and 14, which provide for the reorganization 
of the school districts in the several counties, and 
the establishment of a program of state aid for 
the construction of school buildings and other 
school facilities, and for the establishment of a 
minimum program of education for all the chil- 
dren legally enrolled in the public schools. Joint 
responsibility, as shown by the bills enacted, 
meant that the state would provide state aid 
funds to help defray the cost of construction of 
the new school buildings and other school facili- 
ties, which would be required to carry out the 
program of reorganization of the school districts, 
and that the state would assume a still larger 
share of the cost of maintaining the school system 
under the minimum program of education plan. 
But joint responsibility also meant that the state 
would reserve to itself a measure of joint control; 
and with that idea in mind the Legislature has 
provided in Chapter 12 that the orders of the 
county boards of education providing for the 
reorganization of the school districts shall be 
submitted to the State Educational Finance 
Commission for its approval or disapproval, and 
that no such order shall be effective until ap- 
proved by the State Commission. The same idea 
has been carried a step further in Section 6 of 
Chapter 16, Laws of Extraordinary Session 1953, 
which provides that no order of the county board 
of education, creating, altering or abolishing any 
school district, after the school districts have been 
reconstituted as provided in Chapter 12, shall 
be final unless and until the proposed creation, 
alteration or abolition shall be submitted to and 


approved by the State Educational Finance 
Commission. 


[Authority of School Districts] 


School districts are mere agencies of the state 
and may be abolished or dissolved at the will of 
the Legislature, subject of course to constitu- 


tional limitation. 47 Am.Jur. 310, Schools, par. 
17. In the exercise of its power the Legislature 
may act directly, or it may delegate its power to 
subordinate authorities without violating the 
general rule against the delegation of legislative 
power. School District No. 3 of Town of Adams 
v. Callahan, 237 Wis. 560, 297 N.W. 407, 135 
A.L.R. 1081. “The legislature may delegate to 
officers, boards, or other subordinate agencies 
the power to create, organize, or alter school 
districts and other local school organizations, 
* * and a subordinate agency so designated or 
established has such powers, and such only, 
with respect to the creation, establishment, and 
alteration of school districts and organizations 
as may be conferred upon it by statute, and 
such powers may be enlarged, diminished, or 
taken away at the will of the legislature. * * * 
The power delegated to an officer, board, or 
agency to create or alter school districts may 
be exercised only under the circumstances pre- 
scribed, if any, and in strict conformity with any 
mandatory directions of the statute * * *. Al- 
so, the exercise of the power is subject to such 
conditions and restrictions as are prescribed, 
* * *” 78 C.J.S., Schools and School Districts, § 
27 b(1), p. 668, and cases cited. See also An- 
notations, 65 A.L.R. 1524, 135 A.L.R. 1096, 1098. 

Chapters 11, 13, 14, and 16, supra, have been 
referred to by us in this opinion for the reason 
that they all relate to the same general subject 
matter as that dealt with in Chapter 12, namely 
the reorganization of the school system so as to 
provide substantial equality of educational op- 
portunity for all children legally enrolled in the 
public schools. All of the statutes mentioned are 
in pari materia with Chapter 12 and should be 
read and considered for the purpose of deter- 
mining the legislative intent with reference to 
the powers conferred upon the State Educational 
Finance Commission. 


[Discretionary Power] 


The power delegated to the State Commis- 
sion in Section 1 of Chapter 12, to approve or 
disapprove the orders of the county boards of 
education providing for the reorganization of the 
school districts, is in our opinion a discretionary 
power which calls for the exercise of judgment 
and discretion; and in a case of this kind, where 
there has been due notice and a full hearing 
before the adoption of the final order of the 
Commission, we think that it cannot be said 
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that the order of the Commission disapproving 
the order of the county board, even though 
accompanied by a suggestion by the Commis- 
sion that some other plan of reorganization be 
adopted, represents an attempt on the part of 
the Commission to assert authority which has 
not been delegated to it by the Legislature. 


[Criteria to be Considered] 


The next point argued by the appellant’s at- 
torneys is that the Legislature, in delegating to 
the local boards the planning authority for the 


reorganization of the school districts, has set up - 


certain criteria which must be met before the 
plans of reorganization submitted can receive 
state approval, and that it was the intention of 
the Legislature to confer upon the State Com- 
mission only such power as was necessary to 
enable the Commission to see that the criteria 
mentioned in the statute were met; that the 
plan submitted by the county board in this case 
met those criteria; and that it was the duty of 
the State Commission to approve the order of 
the county board. It is assumed that the criteria 
referred to are those mentioned in Section 1 of 
Chapter 12, supra, which provides that the order 
submitted by the county board of education 
shall be considered by the Commission “from 
the standpoint of whether same promotes the 
physical, mental, moral, social and educational 
welfare of the children involved, the efficiency 
of the operation of the school system of the 
county, and the economic and social welfare of 
the various school areas of the county.” 

We find nothing in the language quoted, how- 
ever, to warrant the conclusion that the Com- 
mission must approve the order of the county 
board if it appears that the order submitted will 
promote in any manner the general objectives 
mentioned. The language quoted merely enjoins 
upon the Commission the duty to consider the 
order of the county board from the standpoint 
of the objectives mentioned; and the record in 
this case shows that the Commission did consider 
the order of the county board from the stand- 
point of the objectives mentioned, and after con- 
sidering the same the Commission found that 
the long range educational welfare of the school 
children, the efficiency of operating the schools, 
and the economic and social welfare of the area 
involved would not be best promoted by the 
creation of a county unit school district embrac- 
ing all the territory of the county outside the 


corporate limits of the City of Natchez, as pro- 
posed in the order of the county board. 

Finally, it is argued that the two-unit plan of 
reorganization submitted by the county board 
of education and the trustees of the municipal 
separate school district represented the maximum 
amount of consolidation that could be accom- 
plished with the voluntary consent of the Adams 
County Board of Education and the Trustees 
of the Natchez Municipal Separate School Dis- 
trict; that it was not the legislative intent that 
the State Commission should be permitted to 
withhold its approval of a plan of redistricting, 
whether arbitraily or otherwise, to enforce con- 
sent to a one-unit plan; and that the order of 
the Commission disapproving the two-unit plan 
should have been reversed by the chancellor, and 
the cause remanded to the State Commission 
with directions that the two-unit plan be ap- 
proved, and that this Court should therefore 
reverse the decree of the chancellor and enter 
such decree here as the chancellor should have 
entered. 


[No Trial de Novo] 


But the right of a county board of education 
to appeal to the chancery court from an order 
of the State Commission in a case of this kind 
does not mean that the court may re-determine, 
as on a trial de novo, the issues involved in the 
reorganization controversy, or substitute its 
judgment for that of the Commission. 

The powers delegated to the county boards 
of education and the State Educational Finance 
Commission, respectively, in the matter of the 
reorganization of the school districts, are ad- 
ministrative and legislative in character. Cum- 
berland Telephone & Telegraph Co. v. State, 
135 Miss. 835, 100 So. 378; Board of Supervisors 
of Forrest County v. Melton, 123 Miss. 615, 86 
So. 369; Board of Supervisors of Marshall 
County v. Stephenson, Miss., 130 So. 684; Ma- 
bray v. School Board of Carroll County, 162 
Miss. 632, 137 So. 105, 106. 

In Mabray v. School Board of Carroll County, 
supra, this Court held that Chapter 163 of the 
Code of 1930, the chapter on common schools, 
which included the organization and establish- 
‘ment of consolidated schools, was a complete 
scheme of legislation within itself; and the fact 
that the power was lodged in the county school 
boards to put the legislative scheme into effect 
did not confer on such boards, in doing so, 
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judicial or quasi-judicial power. “Such power,” 
the Court said, “is purely administrative and 
legislative in character.” See also Amite County 
School Board v. Reese, 143 Miss. 880, 108 So. 
439. In State ex rel Zilisch v. Auer, 197 Wis. 
284, 221 N.W. 860, 864, 223 N.W. 123, the Court 
said: “Whether the boundaries of a local gov- 
ernmental unit like a city or a school district 
should be changed ‘is not a question of law or 
fact for judicial determination, but purely a 
question of policy, to be determined by the 
legislative department.” The same idea was 
expressed by this Court in its opinion in Ritchie 
v. City of Brookhaven, 217 Miss. 860, 65 So.2d 
436, 440, 832, wherein the Court said: “It is to 
be conceded that the creation of municipalities 
and the fixing of the boundaries of municipali- 
ties is a legislative function, and, therefore, a 
matter for the legislature. It is to be conceded 
also that the legislature may delegate this func- 
tion to a subordinate body such as a board of 
mayor and aldermen of a municipality.” 

But whether the State Educational Finance 
Commission was acting in a purely administrative 
or legislative capacity, or in a quasi-judicial capa- 
city, in the matter of approving or disapproving 
the order of the county board of education in 
this case, the Commission was exercising a dis- 
cretionary power vested in it by the statute, 
and the power of the court upon appeal is 
limited to a determination of the question, whe- 
ther the order of the Commission is supported 
by substantial evidence, or is arbitrary and ca- 
pricious, and whether the order went beyond the 
power of the Commission to make, or violated 
some statutory or constitutional right of an in- 
terested party. In reviewing such an order, 
“power to make the order, and not the mere 
expediency or wisdom of having made it, is 
the question.’” Dixie Greyhound Lines v. Mis- 
sissippi Public Service Commission, 190 Miss. 
704, 200 So. 579, 580, 1 So.2d 489. See also Cali- 
fornia Company v. State Oil & Gas Board, 200 
Miss. 824, 27 So.2d 542, 28 So.2d 120. 


[Policy Question] 


The question whether the plan of reorganiza- 
tion of the school districts of Adams County 
submitted by the county board of education 
and the board of trustees of the Natchez Muni- 
cipal Separate School District would best pro- 
mote the educational welfare of the school chil- 
dren, the efficiency of the operation of the school 


system of the county, and the economic and 
social welfare of the various school areas in- 
volved, is not a question for judicial determina- 
tion, but a question of policy to be determined 
by the legislative and administrative agency to 
which the Legislature has delegated the power 
to determine the same. The Legislature, in 
granting to the county board of education the 
right of appeal, did not intend to confer upon 
the court the power to substitute its judgment 
for the judgment of the State Educational Fi- 
nance Commission. The chancellor clearly 
recognized the limitations imposed upon the 
power of the court in its review of the order of 
the State Commission on appeal; and the chan- 
cellor after a full hearing affirmed the order of 
the Commission. We think there was no error 
in the chancellor’s action in affirming the 
order of the Commission. There was no oc- 
casion however, for the chancellor’s dismissal of 
the appeal, and that part of the decree will be 
treated as mere surplusage. 


[1956 Election] 


After the filing of the record in this Court the 
appellant filed a motion for leave to file with 
the record certain exhibits relating to the hold- 
ing of an election in Adams County on May 29, 
1956, under authority of House Bill No. 120, 
Ch. 267, Laws of Mississippi, Regular Session 
1956, at which election there was submitted to 
the qualified electors of the county the question 
“shall all the territory of Adams County, Mis- 
sissippi, both within and without the corporate 
limits of the City of Natchez be included in one 
municipal separate school district.” The exhibits 
attached to the motion show that the election 
was held on May 29, 1956, and resulted in a 
majority of the qualified electors voting in the 
election who resided within the corporate limits 
of the City of Natchez voting in favor of the 
proposition submitted, and a majority of the 
qualified electors in the election who resided 
outside the corporate limits of the City of Nat- 
chez voting against the proposition submitted. 
The motion for leave to file a copy of the record 
of the above mentioned election proceedings 
was sustained, subject to later consideration by 
this Court upon the hearing of the case upon 
its merits. 

We have examined House Bill No. 120 re- 
ferred to above, which was approved on April 
6, 1956, and we find nothing in that act that can 
affect our decision in this case. The provisions 
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of that act, however, must be taken into account 
in any further action that may be taken in the 
matter of the reorganization of the school dis- 
tricts of the county. 

Neither the county board of education nor 
the board of trustees of the municipal separate 
school district has exhausted its power to act 
in the matter of the reorganization of the school 
districts of Adams County and the City of Nat- 
chez. See Amite County School Board v. Reese, 
143 Miss. 880, 108 So. 439. The State Educa- 
tional Finance Commission still has the power to 
consider, and approve or disapprove, any plans 
for the reorganization of the school districts of 
the county and city that may be hereafter sub- 
mitted to it for its approval or disapproval. This 


Court has no power to substitute a plan of its 
own for the reorganization of the school districts 
of Adams County. The deadlock which has de- 
veloped between the county board of education 
and the State Commission can be broken only 
by the cooperative efforts of the two administra- 
tive agencies which are charged with the duty 
of effecting a proper reorganization of the school 
districts of the county. The powers of each of 
the two agencies are clearly defined in the 
statute. 

For the reasons stated above, the decree of 
the lower court is affirmed. 


Affirmed. 
All Justices concur. 





EDUCATION 


School Taxes—Oklahoma 


The KANSAS CITY SOUTHERN RAILWAY COMPANY et al. v. T. L. FERGUSON et al. 
Supreme Court of Oklahoma, January 8, 1957, 305 P.2d 1023. 


SUMMARY: Various railroad companies brought an action in an Oklahoma state court to 
recover taxes paid under protest. The case involved the question of whether a Negro or a 
white school was the “majority” school by enrollment in a school tax district. The railroads, 
taxpayers, alleged that a “majority” Negro school district had been annexed by a “minority” 
white school district in violation of state law. The trial court denied recovery. On appeal 
the Oklahoma Supreme Court affirmed. [See also Shoates v. Howery, 1 Race Rel. L. Rep. 





138.] 
CARLILE, Justice. 


This action was instituted in December, 1953 
by The Kansas City Southern Railway Company, 
The Arkansas Western Railway Company, Fort 
Smith and Van Buren Railway Company, and 
St. Louis-San Francisco Railway Company, 
corporations, against T. L. Ferguson, County 
Treasurer of LeFlore County, to recover ad 
valorem taxes paid under written protest; In- 
dependent School Districts Nos. 2 and 3 were 
made parties defendant in the action and sub- 
sequently the third cause of action, which only 
involved School District No. 3, was dismissed 
by the plaintiffs in error. 

Plaintiffs allege as their first cause of action 
that a levy of 1.875 mills for general fund pur- 
poses, and a levy of 0.913 mills for building 
fund purposes were made in LeFlore County 
against plantiffs’ property for the fiscal year 


ending June 30, 1954, and that taxes were as- 
sessed against plaintiffs’ property for the total 
sum of $10,346.46 for the benefit of Independent 
School District No. 2; that said levies were made 
for the alleged benefit of Independent Separate 
School District No. 2 when in fact certain levies, 
or an indeterminable portion thereof, were made 
for Negro Majority School District No. 82, and 
that the levies made and the taxes assessed 
thereon were wholly illegal and void. 


[Unauthorized Annexation Charged] 


As a second cause of action the plaintiff, The 


. Kansas City Southern Railway Company, alleges 


that a general fund levy of 20 mills, a building 
fund levy of 5 mills and a sinking fund levy 
of 3.90 mills was made against the property of 
the said plaintiff company for the fiscal year 
ending in 1954 for the benefit of White Majority 
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School District No. 2 and Negro Majority School 
District No. 82, and that the amount of taxes 
assessed against the plaintiff's property within 
District No. 82 under said levy was $2,235.47. 
The said plaintiff further alleges that the levy 
made and the taxes assessed thereon were il- 
legal and void because the said Negro Majority 
School District No. 82 was erroneously pur- 
ported to be annexed to White Majority Inde- 
pendent School District No. 2, but such annex- 
ation was without authority of law, and in con- 
travention of the State Constitution. 

The plaintiffs further allege that they paid to 
the defendant Ferguson, County Treasurer, un- 
der written protest the amount of the illegal 
taxes so levied against their properties, and 
prayed judgment for recovery of the amounts 
so paid under protest. Answers were filed by 
the County Treasurer and by the defendant 
School District No. 2, generally denying the 
allegations of platintiffs’ petition except the 
School District No. 2 admitted that the tax 
levies were made against plaintiffs’ property but 
denied that they were illegal or that any part 
thereof was made for Negro Majority School 
District No. 82, and denied that there is any 
Negro Majority School District No. 82 within 
the county. 

Upon a trial of the action the issues were 
found in favor of the defendants and plaintiffs 
were denied any recovery. No specific finding 
of fact or conclusion of law was made. Upon 
denial of motion for a new trial the plaintiffs 
appeal. The parties will be referred to as they 
appeared in the trial court. 

We quote the following exerpts from the 
brief of plantiffs, which states their position 
with respect to the issues involved: 


“The legality of the taxes paid under 
protest referred to in the first and second 
causes of action turns upon one legal pro- 
position—Was there a valid annexation of 
School District No. 82 to Independent 
School District No. 2 on July 8, 1953? If 
the annexation was lawful, then the taxes 
were properly imposed by the County 
Treasurer.” 

“e ® ® Tt is the contention of the plain- 
tiffs that at the time of the purported 
annexation of School District No. 82 to 
Independent School District No. 2, the 
majority school in School District No. 82 
was the Negro School and that the White 


School was the separate school. If we are 
correct in this contention, then the State 
Board of Education was without authority 
of law to disorganize that school district 
and annex it to another district merely be- 
cause the average daily attendance in the 
separate school (the White School) had 
fallen below 13 the preceding year. The 
Negro School in the District had an average 
daily attendance the preceding year of 102, 
and, being the majority school of School 
District No. 82, was not subject to disor- 
ganization and annexation by the State 
Board of Education. * * *” 


The State Board of Education was authorized 
and directed to disorganize a school district and 
annex the territory to another district upon the 
conditions set forth in Title 70, Section 7-2 (c) 
and (d) O.S.1951, which section will be later 
referred to herein. 

The record in the present case shows that on 
July 8, 1953 the State Board of Education, 
pursuant to the statute above referred to and 
which was then in effect, gave notice that School 
District No. 82 of LeFlore County was disor- 
ganized and the territory annexed to School 
District Spiro 1-2 LeFlore County. 

The record further shows that in the school 
year preceding the order in question, the aver- 
age daily attendance for the White school in 
District No. 82 was 9, while the average daily 
attendance in the Negro school was 102, and 
that in 1953 and for several years preceding the 
scholastic enumeration of the district showed 
the number of colored children in the district 
to exceed the number of White children. 

It is further shown that the members of the 
School District Board of the District 82 were 
members of the White race and had been such 
since 1923, and the school district tax levies 
during such period had been used to pay the 
expenses of the White school. 

Whether or not the White or Negro school 
in District No. 82 was the dependent school 
or the separate school from which the average 
daily attendance should be determined as a 
basis for disorganization of the district depends 
upon a proper application of Title 70, Section 
7-2(c) and (d) to the evidence shown, which 
statute reads: 


“(c) Whenever any school district shall 
have had an average daily attendance for 
one (1) year of less than thirteen (13) or 
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shall have failed to maintain school within 
the district for one (1) year, the State Board 
of Education shall declare such district to 
be disorganized and shall annex the terri- 
tory comprising such district to the district 
or districts, maintaining transportation with- 
in the transportation area or areas in which 
such territory is located. 

“(d) Notice of the disorganization of a 
school district and annexation of its territory 
to another district or districts under the pro- 
visions of this Section shall be given by the 
State Board of Education to the Oklahoma 
Tax Commission and to the county super- - 
intendent of schools, county clerk, county 
treasurer and county assessor of each county 
in which any of the territory of the disor- 
ganized district lies.” 


Title 70, Sec. 5-3, O.S.1951 reads: 


“The county separate school in each dis- 
trict is hereby declared to be that school 
in said school district of the race having the 
fewest number of children in said district. 
Provided the county superintendent of 
schools of each county shall have authority 
to designate what school or schools in each 
school district shall be the separate school 
and which class of children either white or 
colored shall have the privilege of attend- 
ing such separate school or schools in said 
school district. Members of the district 
school board shall be of the same race as 
the children who are entitled to attend the 
school of the district, not the separate 
school.” 


The case of Musick v. School District No. 41 
of Kingfisher County, 186 Okl. 371, 98 P.2d 590, 
591, involved a statute similar to the one next 
above quoted, and the opinion states: 


“Where, as here, there are two schools in 
one district, the county superintendent may 
designate which shall be the common and 
which the separate school and, regardless 
of which race is in the majority with respect 
to school children, may direct which class 
shall attend the respective schools. [Citing 
cases. ]” 


The undisputed testimony of the defendant 
Ferguson, County Treasurer, was to the effect 
that in the year 1923, and for the years subse- 
quent thereto the White school board of District 


No. 82 transacted the business of the district 
and controlled its expenditures and that the 
County Superintendent controlled the separate 
or Negro school; that in 1923 the tax levy for 
the majority school was used to pay the expenses 
of the White school, and that such condition 
continued until the district was disorganized. 


[Controlled by White Board] 


Mr. Howery, the County Superintendent of 
Schools, testified that in July, 1951, and at all 
times thereafter until the district was disorgan- 
ized, the dependent school in the district was 
controlled by a White school board. He was 
asked: 


“Q. Did you go back and look in the 
records of your predecessors to see whether 
or not any Order was there saying in Dis- 
trict 82 the white school should be the 


majority and the negro school the minority? 
A. No, sir. 


“Q. In other words you found the prac- 
tice and just continued it? A. Yes, sir. 


“Q. You don’t know whether there is any 
Order or not in the vault of your office? 
A. No, sir.” 


The record shows that in June, 1953, the 
County Superintendent wrote the State Board 
of Education asking that District 82 be isolated, 
and if it were impossible to do so, then he 
gave notice that the Negro school would be 
the majority school and the White school the 
separate one. The State Board denied the re- 
quest and made the order disorganizing the dis- 
trict. Any order made by the County Superin- 
tendent in June, 1953 designating which school 
in the district would be the separate school 
would not have changed or affected the duty of 
the State Board of Education to act under Title 
70, Section 7-2(c), because that section related 
to the average school attendance in the districts 
as it existed at the end of the year. The plaintiffs 
collaterally attack and challenge the validity of 
the order of the State Board of Education dis- 
organizing the Dependent District No. 82 and 


. annexing the territory to Independent District 


No. 2. The only evidence produced by the 
plaintiffs on the question of the validity of the 
order of the State Board of Education is the 
undisputed evidence that the number of Negro 
pupils in School District 82 outnumbered the 
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White pupils and that the average daily at- 
tendance in the Negro school for the year pre- 
ceding the order in question was 102, and the 
average daily attendance in the White school 
was less than 13. 

The County Superintendent of Schools testi- 
fied, in substance, that he had made no order 
designating either the White school or the Ne- 
gro school as the separate school of the District. 
He also stated, as herein quoted, that he had 
not looked in the records of his predecessors to 
see if any such order had been made. We do not 
consider the proof that the Negro children in 
the district outnumbered the White children 
sufficient to establish the invalidity of the order 
of the State Board of Education, especially when 
considered with the undisputed evidence that 
a White school board had transacted and con- 
trolled the business and finances of the White 
or Dependent School for several years, and the 
Negro school had been under control of the 
County Superintendent, and that the tax levies 
for the majority school had for several years 
been used to pay the expenses of the White 
school. Ervin v. Seikel, 189 Okl. 682, 119 P.2d 
563, holds in accordance with the Statute, Title 
70, Section 5-3, supra, that the Board of Direc- 
tors of Dependent School District must be of 
the same race as the children who are entitled 
to attend the school of the district, not the 
separate school. The White school was recog- 
nized and operated as the school of the district 
and was at least the de facto school. Griffin v. 
Thomas, 86 Okl. 70, 206 P. 604. 


[Presumption of Regularity] 


The State Board of Education and the mem- 
bers thereof were not parties to this action, but 
the Board records were available for inspection, 
and it will be presumed, in the absence of com- 
petent proof to the contrary, that the Board had 
before it records and information to justify their 
action. Reed v. Ross, 194 Okl. 195, 148 P.2d 
782, holds: 


“It is presumed that the acts of officers 
in discharge of the duties of their office 
are regular and such as are required by 
law, and this presumption continues until 
overcome by proof.” 


Such presumption can only be overcome by 
clear and convincing proof. In re Assessment 
of Kansas City Southern Ry. Co., 168 Okl. 495, 
33 P.2d 772. 


“The prima facie correctness of an assess- 
ment when made by the proper officers 
must be affirmatively overcome by appro- 
priate and sufficient proof excluding every 
reasonable hypothesis of a legal assessment.” 
Shell Petroleum Corporation v. State Board 
of Equalization, 170 Okl. 581, 41 P.2d 106. 

“It is a presumption of law that all public 
officers perform their duty, and in the ab- 
sence of clear proof to the contrary, this 
court will refuse to hold that they did not 
do so in issuing warrrants for claims against 
municipalities.” Hamilton Tp., Okmulgee 
County v. Underwood, 81 Okl. 256, 198 P. 
300. 


Proof that the White race had the fewest 
number of children in the district did not, under 
the facts shown, overcome the presumption that 
a County Superintendent of Education in that 
county had designated the separate school and 
which class of children should attend the same. 


In the reply brief of the plaintiffs they assert 
that the present appeal is the last chance the 
people of the district have to save their school 
district. In response thereto we call attention 
to the case of Shoates v. Howery, D.C., 130 
F.Supp. 879, 881; certain Negro citizens of the 
school district 82 instituted the action in thé 
Federal District Court, Eastern District of Ok- 
lahoma, against the County Superintendent of 
LeFlore County and other officials and alleged 
that the dissolution of the school district 82 vio- 
lated Oklahoma law and deprived them of their 
Federal Constitutional rights and prayed that 
the officials be required to recognize the present 
existence of district 82, and asked that the 
Colored children therein be designated as the 
majority school. The Federal Court, in its opin- 
ion of April, 1955, in denying the relief sought 
in that case stated, in part, as follows: 


“In addition, it is this Court’s impression 
that the action taken by the defendants was 
in accordance with the applicable local law 
as now written; and, did not of itself amount 
to a failure to give equal protection to all 
persons or races. * * * Only the construc- 
tion of the Oklahoma law, and not the con- 
stitutionality of the statutes is raised in this 
suit. 


“The instant case should be dismissed. 
Plaintiffs must prosecute their cause of ac- 
tion in the proper state forum.” 
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The present action is a statutory proceeding, 
governed by equitable principles, and this court 
will not reverse the judgment of the District 
Court unless it is shown that the same is con- 
trary to law or against the clear weight of the 
evidence. Chapman v. Tulsa Used Lumber & 
Wrecking Co., Okl., 299 P.2d 787. 

Upon consideration of the record and evi- 
dence we conclude and hold that the judgment 


of the District Court is supported by the law 
and is not against the clear weight of the evi- 
dence. Judgment affirmed. 


JOHNSON, C. J., WILLIAMS, V. C. J., and 
CORN, DAVISON, HALLEY and JACKSON, 
JJ., concur. 


BLACKBIRD, J., dissents. 





GOVERNMENTAL FACILITIES 
Golf Courses—Florida 


Joseph H. MOORHEAD et al. v. CITY OF FORT LAUDERDALE, a Municipal corporation, 


et al. 
United States District Court, Southern District, Florida, February 20, 1957, No. 6820-M-Civ. 


SUMMARY: Negroes in Fort Lauderdale applied for permission to use the municipal golf 
course. Upon the denial of their application by the city authorities they instituted an action in 
federal district court asking for an injunction to require their admission to the golf course 
without regard to race or color. After hearings the court issued a permanent injunction 
against the city authorities. The court stated that financial loss to the city was not a reason 
for denying constitutional rights and ordered the admission of Negroes to the city golf course 





on the same basis as white persons. 
CHOATE, District Judge. 


FINDINGS OF FACT, 
CONCLUSIONS OF LAW, 
AND PERMANENT INJUNCTION 


This cause having come on for trial before 
the Court sitting without a jury this 24th day 
of January, 1957, and the Court having con- 
ducted a partial pre-trial conference immedi- 
ately prior to the trial, at which time the Court 
held that Paragraphs Numbered 14 and 15, 
being the Third and Fourth Defenses, of the 
Answer filed January 17, 1957, to be insufficient 
defenses in law to the Second Amended Com- 
plaint filed on December 13, 1956, the reasons 
for which holding are set forth below, and the 
Court, having made such rulings, proceeded 
to hear the testimony and to receive the evi- 
dence herein, and the Court having considered 
the same does find and hold as follows. 


FINDINGS OF FACT 


(1) The City of Fort Lauderdale, Florida, 
does now and at all times pertinent to this 


suit has owned and operated a golf course 
known as the Fort Lauderdale Golf and 
Country Club. 


(2) Shortly before the institution of this 
suit the negro Plaintiffs residents of the City of 
Fort Lauderdale and citizens of the United 
States and of the State of Florida, petitioned 
the Fort Lauderdale City Commission for per- 
mission to use the facilities on the said golf 
course upon the same conditions and terms as 
persons of the white race. 


(3) Pursuant to the said petition the City 
Commission appointed a committee composed 
of white and negro members to consider the 
said petition and make recommendations. 


(4) After considerable deliberation the City 
Commission passed Resolution No. 6247 on 
March 15, 1956 (a copy of which Resolution is 
attached to the Petition for Declaratory Judg- 
ment filed March 23, 1956), which Resolution 
is summed up at its conclusion in these words: 


“Under such conditions the City authorities 
are instructing the Manager of the Munici- 
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pal Golf Court to deny admission to Negro 
citizens until the issues can be determined 
by the Courts.” 


(5) After the passage of said Resolution and 
after the filing of this suit but before the filing 
of the Second Amended Complaint, Plaintiffs 
Joseph Moorhead, Benjamin Clark and James 
Moorhead went to the said golf course with the 
necessary equipment to play golf, offered to pay 
the required fees and to comply with all other 
requirements, but they were refused permission 
to use the course on the sole ground that they 
were negroes. 


(6) The City of Fort Lauderdale has never 
provided any golf course facilities for the use 
of its negro citizens and the closest golf course 
which negroes may use is located in the City 
of Miami, some twenty-five (25) miles distance 
from the City of Fort Lauderdale. 


(7) At the trial of this case, the Defendants 
offered no testimony or other evidence to rebut 
or contradict any of the above facts established 
by the evidence. 


CONCLUSIONS OF LAW 


(1) The Court has jurisdiction of the parties 
to this suit and the subject matter herein. 


(2) Under the existing facts the Court con- 
cludes that Resolution No. 6247 passed by the 
Fort Lauderdale City Commission on March 15, 
1956, is null and void, and the provisions therein 
attempting to exclude the colored citizens of 
Fort Lauderdale, Florida, from the use of the 
municipal golf course were and are unconstitu- 
tional and void under the decisions of Holmes 
v. City of Atlanta, 350 U.S. 879 (1955); Id., 
223 F.2d 98 (5th Cir. 1955); Mayor and City 
Council of Baltimore v. Dawson, 350 U.S. 877 
(1955); Id., 220 F.2d 386 (4th Cir. 1955); City 
of St. Petersburg v. Alsup, No. 16100, United 
States Court of Appeals for the Fifth Circuit, 
Dec. 19, 1956. 


(8) The said Resolution No. 6247 is and was 
invalid even before the Brown case, for the 
further reason that the City of Fort Lauderdale 
has provided no golf course facilities whatso- 
ever for the use of its colored citizens, that is, 
no “separate but equal” facilities. For this rea- 
son the Resolution in question would have been 
invalid even under the “separate but equal” 
doctrine announced over a half century ago in 


the now overruled case of Plessy v. Ferguson, 
163 U.S. 587 (1896). 


(4) The actions of the Fort Lauderdale City 
Commission and its several officers and agents, 
in prohibiting or attempting to prohibit its 
colored citizens and taxpayers, either or both, 
from using the city golf course, were unlawful 
attempts to segregate and distinguish between 
citizens, in their rights as citizens, based purely 
upon color, and such actions are unconstitutional 
and should be restrained. 


(5) Referring back to the striking of the 
Third and Fourth defenses another important 
legal basis exists to hold the contentions of the 
City to be without merit. First, the Fifth Circuit 
Court of Appeals in the case of City of St. 
Petersburg v. Alsup, supra, said that threatened 
financial loss was no basis for a continued vio- 
lation of the Constitution. 

Secondly, Article I, Section 10 of the Consti- 
tution of the United States provides: 

“No State shall... pass any... Law im- 
pairing the Obligations of Contracts... .” 
This provision has no application to the de- 
cisions of the Courts. In Tidal Oil Co. v. Flana- 
gan, 263 U.S. 444 (1924), the United States 

Supreme Court said at page 451: 


“It has been settled by a long line of de- 
cisions, that the provision of § 10, Article I, 
of the Federal Constitution, protecting the 
obligation of contracts against state action, 
is directed only against impairment by legis- 
lation and not by judgments of courts. The 
language—‘No State shall... pass any... 
law impairing the obligation of contracts’— 
plainly requires such a conclusion. How- 
ever, the fact that it has been necessary 
for this Court to decide the question so 
many times is evidence of persistent error 
in regard to it.” 


(6) The policy, custom, usage and practice 
of the Defendants in refusing to permit negro 
golfers to make use of the Fort Lauderdale 
Golf and Country Club is contrary to the Four- 
teenth Amendment to the Constitution of the 
United States, therefore, the Defendant City of 
Fort Lauderdale, Florida, and the Defendant 
City Commissioners, their agents, servants, and 
successors in office, are hereby permanently en- 
joined from refusing to allow the Plaintiffs and 
other negroes similarly situated to use the city- 
owned golf course on the same basis and upon 
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the same conditions as white citizens of Fort 
Lauderdale, Florida, are permitted to use the 
same. 


DONE AND ORDERED in Chambers at 
Miami, Florida, this 20th day of February, 1957. 


ORDER STAYING ORDER OF 
INJUNCTION 


The Court having entered its Findings of Fact 
and Conclusions of Law this 20th day of Febru- 


ary, 1957, in which the Court issued a Perma- 
nent Injunction against the Defendants, it is 
therefor, pursuant to Rule 62 of the Rules of 
Civil Procedure, 


ORDERED AND ADJUDGED that the said 
Permanent Injunction be and the same is hereby 
stayed until Tuesday, February 26th, 1957, at 
9:15 A.M. 


DONE AND ORDERED in chambers at 
Miami, Florida, this 20th day of February, 1957. 





GOVERNMENTAL FACILITIES 
Parks—North Carolina 


Charles W. LEEPER et al. v. CHARLOTTE PARK AND RECREATION COMMISSION et al. 
Superior Court, 26th Judicial District, Mecklenburg County, North Carolina, February 4, 1957. 


SUMMARY: The owner of real property in North Carolina conveyed land to a municipal 
park commission to be used for recreational purposes. The deed included the following lan- 
guage: “In the event that the said lands . . . shall not be kept, used and maintained for park, 
playground and/or recreational purposes, for use by the white race only . . . then, . . ., the 
lands hereby conveyed shall revert in fee simple to (the grantor), his heirs and assigns.” 
The municipal Park Commission sought declaratory judgment as to their rights and liabili- 
ties under said deed should the Commission permit access to Negroes. The Supreme Court of 
North Carolina agreed with the trial court in characterizing the interests created by the 
deed as a determinable fee with a possibility of reverter in the grantor and stated that if 
Negroes should use the recreational facilities then title to the property would revert to the 
grantor without violation of the Fourteenth Amendment. Charlotte Park and Recreation 
Commission v. Barringer, 242 N.C. 311, 88 S.E.2d 114, 1 Race Rel. L. Rep. 164 (1955); 
cert. denied, 350 U.S. 983, 76 S.Ct. 469, 1 Race Rel. L. Rep. 298 (1956). Thereafter the 
Commission acquired the right of reverter from the grantors. Some of the plaintiffs, Neg- 
roes seeking admission to the golf course on a racially non-discriminatory basis, then re- 
newed their application for an injunction in a North Carolina state court. The court granted 
a permanent injunction against the Commission refusing the use of the golf course to any 
person solely on the ground of race or color. 


SUSIE SHARP, J. ties presently hold that the plaintiffs are in this 





It appearing to the Court from a report of 
John D. Shaw, Attorney for the defendant, 
Charlotte Park and Recreation Commission, that 
said defendant made arrangements to acquire 
from Osmond L. Barringer and wife, their right 
of reverter and all of the interest they may have 
in the lands comprising Bonnie Brae Golf 
Course, the subject litigation; and it appearing 
to the Court that counsel for the defendant hav- 
ing conceded that under such facts the authori- 


case entitled to the injunctive relief; 


NOW, THEREFORE, IT IS HEREBY 
ORDERED, DECREED AND ADJUDGED, 
that the defendant, Charlotte Park and Recrea- 
tion Commission, its successors and assigns, its 


‘agents and employees, are hereby perpetually 


restrained and enjoined from depriving the 
plaintiffs, or either or any of them, or other 
Negroes similarly situated because of their race 
or color from the right and privilege of admis- 
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sion to and use of the Bonnie Brae Golf Course. 


BE IT FURTHER ORDERED, DECREED 
AND ADJUDGED, that the defendant, Char- 
lotte Park and Recreation Commission, be, and 
it is, hereby taxed with the costs of this action, 
to be assessed by the Clerk. 


IT IS FURTHER ORDERED, DECREED 
AND ADJUDGED, that this action be, and the 
same is, hereby dismissed as to the defendants, 
City of Charlotte, R. Foster Blaisdell and L. G. 
Ousley. 


This February 4, 1957. 





TRANSPORTATION 


Buses—Alabama 
Aurelia S. BROWDER et al. v. W. A. GAYLE et al. 
United States District Court, Middle District, Alabama, February 27, 1957, Civ. No. 1147-N. 


SUMMARY: Statutory provisions of the city and state in Montgomery, Alabama, requiring 
or permitting racial segregation in seating on public buses were held invalid as a denial of 
constitutional rights under the Fourteenth Amendment by a three-judge federal district court 
in Alabama (Browder v. Gayle, 142 F.Supp. 707, 1 Race Rel. L. Rep. 669 [D.C. M.D. Ala. 
1956], affirmed, 352 U.S. 903, 77 S.Ct. 145, 1 Race Rel. L. Rep. 1023 [1956] ). Following 
that decision, the defendants in the action, members of the Board of Commissioners of the 
city of Montgomery, filed a petition for instructions with the court. The petition sought an 
opinion whether, under the prior order of the court, the city might grant a franchise to op- 
erate a “private club” bus service in that city. The franchise was sought by a group who de- 
sired to operate, as a non-profit “club,” a system of bus transportation within the city whose 
patrons would be restricted to members of the club. The three-judge court declined to consider 
the petition, stating that no case or controversy was involved and that the court could not give 
advisory opinions. Two members of the court, however, expressed the private opinion that 
the club could not be considered “private” and that the city could allow the operation of the 
system only on a racially non-discriminatory basis. Following the order dismissing the peti- 
tion, the petition and its exhibits are set out. 


Before RIVES, Circuit Judge, and LYNNE and JOHNSON, District Judges. 


PER CURIAM. The Court being without jurisdiction, Judge 


Lynne feels that he should express no individual 





The petition for instructions presented by the 
Board of Commissioners of the City of Mont- 
gomery, Alabama, on the 25th day of January, 
1957, is dismissed for the reason that under the 
Constitution of the United States, Article III, 
§ 2, this Court's jurisdiction is confined to actual 
cases or controversies, and it has no power to 
give advisory opinions, nor to decide abstract, 
hypothetical, or contingent questions. Federa- 
tion of Labor v. McAdory, 325 U.S. 450, 461. 


opinion. Judges Rives and Johnson feel that 
it will be of some public service if they express 
their opinions as individuals, of which they 
presently entertain no doubt, namely, that the 
word “private” as used in the third question is 
inappropriate, and that each of the three ques- 
tions propounded should be answered “ves”. 


This the 27th day of February, 1957. 


Petition For Instructions 


Your petitioners, individually, and as mem- 
bers of the Board of Commissioners of the City 
of Montgomery, Alabama, pursuant to the order 
of this Court dated December 20, 1956, have 


been enjoined from taking certain actions speci- 
fied in said order with regard to the operation 
of bus transportation systems in the City of 
Montgomery, Alabama. 
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Petitioners in their official capacities have 
had presented to them for their approval pur- 
suant to the provisions of Section 220 of the 
Constitution of Alabama of 1901, an application 
by The Rebel Club for the operation of a 
transportation system over the streets of the 
City of Montgomery in accordance with the 
plans set forth in said application. The said 
application is attached hereto as Exhibit A. 
The charter of The Rebel Club is attached here- 
to as Exhibit B. 

Except for the acceptance of the foregoing 
documents your petitioners have taken no action 
with regard to the above described application. 
Your petitioners, motivated by a desire to com- 
ply in all respects with the order of this Honor- 
able Court dated December 20, 1956, ask for 
the following instructions relating to official 
action which they may take with regard to the 
above described application for franchise to 
operate a transportation system in the City of 
Montgomery: 

1. May petitioners entertain a hearing on 
said application, and thereupon decide whether 


or not the franchise sought in said application 
should be granted? 

2. If the petitioners, upon hearing, find that 
a need for a franchise to operate such a trans- 
portation system exists in the City of Mont- 
gomery and that such franchise will be 
consonant with the public interest of the City 
of Montgomery and all of the citizens thereof, 
may petitioners grant such a franchise? 

3. If such a franchise is granted, is it incum- 
bent upon your Petitioners to see to it that in 
the course of the operation of this private enter- 
prise the holder of such franchise does not 
discriminate between white and colored pas- 
sengers? 

Petitioners ask for such other instructions as 
this Court may think appropriate in order to 
guide petitioners in their desire to comply with 
this Court’s order of December 20, 1956. 

Respectfully submitted, 
W. A. Gayle, 

Clyde C. Sellers, 

Frank W. Parks, Petitioners 


Exhibit “A” 


MEMORANDUM TO: The City Commission 
From: Goodwyn & Smith 


Re: PROPOSED PRIVATE TRANSPORTA- 
TION CORPORATION 


This corporation proposes to operate a private 
transportation system to transport its own mem- 
bers throughout the City of Montgomery, Ala- 
bama. 

In its operation, this non profit club proposes 
to use vehicles in good mechanical condition, 
to employ qualified chauffeurs and to purchase 
adequate liability insurance coverage for the 
protection of its members and the public gen- 
erally. The said corporation will begin operation 
with a capital of not less than Twenty-five 
Thousand Dollars ($25,000.00), which sum will 
include vehicles and equipment for the suitable 
carriage of passengers. It is to be a non profit 
corporation. No profit shall inure to the benefit 
of any individual. None of its officers shall re- 
ceive any salary or other compensation for their 
service, except the Board of Directors shall be 
authorized to pay operators and other employees 
of the corporation. 

This non profit club does not propose to 


offer public transportation in the City of Mont- 
gomery, Alabama. Its patrons shall be restricted 
to the membership of the corporation and no 
person shall be permitted transportation who 
is not a member in good standing. The member- 
ship shall be approved by the Board of Direc- 
tors and no person shall be a member who is 
not approved by the Board of Directors. 


This corporation proposes to operate sched- 
uled routes in the City of Montgomery. Each 
member allowed carriage shall have member- 
ship identification and no person shall be al- 
lowed carriage who cannot prove to the op- 
erator of the vehicle that he is a member in 
good standing. It plans to service five (5) routes 
in its initial operation. These routes will be 
altered from time to time to suit the convenience 
of its members. No route will be scheduled 
which its membership does not require. 


This corporation will purchase a minimum of 


ten (10) vehicles of the type customarily used 


by city bus companies throughout cities com- 
parable in population and area to the City of 
Montgomery. The incorporators have a tenta- 
tive agreement to purchase such vehicles in a 











414 RACE RELATIONS LAW REPORTER 


mechanically sound but used condition for the 
sum of approximately One Thousand Dollars 
($1,000.00) per vehicle. Adequate garage and 
parking facilities will be furnished on a tempo- 
rary basis by one of the incorporators. Perma- 
nent facilities are being sought. 

All operators will be approved by the Presi- 
dent or some other officer of the corporation 
and no operator will be approved who is not 
a qualified chauffeur, licensed by the authorities 
of the City of Montgomery. Priority will be 
given those applicants for employment as op- 
erators who are experienced. 

This corporation proposes to purchase a 
blanket insurance policy from a sound company 
(if desired, to be approved by the City Com- 
mission) with a Three Hundred Thousand Dol- 
lar ($300,000) minimum coverage. 

This corporation wil! not commence service 
for its membership until such time as the Mont- 
gomery City Commission authorizes its opera- 
tion upon the public streets. It proposes to pay 


all State, County and City licenses, special taxes 
or other remuneration required of its operation, 
but it is to be expressly understood that its 
operation will not be that of a common carrier. 
Its duties shall be restricted solely to its mem- 
bership. 
This non profit club will begin to operate with 

a minimum capital of Twenty-five Thousand 
Dollars ($25,000.00). This amount will be raised 
partially through donations and partially through 
loans from interested individuals. Additional 
capital will be raised through membership 
fees. Each member will be charged a mem- 
bership fee of One Dollar ($1.00). This 
amount will be subject to change from time to 
time as financial circumstances require. Each 
member will be charged the sum of $.15 for 
each passage. This charge will be subject to 
change also. 

Respectfully submitted, 

GOODWYN & SMITH 

By O. J. Goodwyn 


Exhibit “B" 


STATE OF ALABAMA 
MONTGOMERY COUNTY 


We the undersigned, in order to form a cor- 
poration for the purposes hereinafter stated, 
under, and pursuant to the provisions of an act 
of the legislature of the State of Alabama, en- 
titled “An act to provide for the organization, 
regulation, continuance and dissolution of cor- 
porations not for profit; and to confer and limit 
their (powers, jrights and privileges, and to 
impose their duties, obligations and responsibili- 
ties; and, to provide penalities for the un- 
authorized assumption of corporate powers by 
all persons, do hereby certify as follows: 


First. The name of the corporation shall be 
THE REBEL CLUB. 


Second. The corporation is to have perpetual 
existence. 


Third. The nature of the business of the 
corporation and the objectives and purposes pro- 
posed would be transacted, promoted, or carried 
on by it are as follows: 


(A.) To do all things authorized by Act 
No. 578 General Acts of Alabama 1955. 

(B.) To operate a non-profit transportation 
company for the carriage of persons in the 


city of Montgomery, exclusively for those 
persons holding membership in the said 
corporation. 

(C.) To transport such persons on motor 
buses or other vehicles throughout the City 
of Montgomery, Alabama. 

(D.) To buy, sell, lease, and deal in motor 
buses, motor trucks, automobiles, and 
motors, fuels and accessories. 

(E.) To operate and maintain garages, 
service stations, and terminal points. 

(F.) To do generally every other thing 
necessarily incidental to the operation of 
a transportation company for its members. 
(G.) To do all and everything necessary 
for the accomplishment of any of the pur- 
poses herein set forth either alone or in 
association with other corporations, firms 
or individuals and to do every act incidental 
or connected with the aforesaid business 
provided the same be not inconsistent with 
the laws under which this corporation is 
organized. 

(H.) To borrow money and to make and 
issue notes, bonds, debentures, obligations, 
and evidences of indebtedness of all kinds 
whether secured by mortgage, pledge or 
otherwise, without limit as to amount and 
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generally to make and perform agreements 
and contracts of every kind and description. 
(I.) To obtain a franchise from the City of 
Montgomery or other sovreign authority 
granting the said corporation the privilege 
of operating a transportation company for 
its members. 


Fourth. The corporation is to have only one 
class of membership but no person shall be 
entitled to membership in said corporation un- 
less approved by the president or a vice-presi- 
dent and ratified by the Board of Directors, at 
a scheduled meeting of said Board. 


Fifth. The affairs of the corporation shall 
be managed by the Board of Directors which 
shall consist of at least Six (6) members elected 
by the membership as prescribed by the by-laws 
of the corporation. 


Sixth. The address of the corporation's regis- 
tered office shall be Post Office Box 2011, Mont- 
gomery, Alabama, and the initial registered 
agent of such corporation at such address shall 
be Hugh Hollon. 


Seventh. There shall be Six (6) directors. 
Their names and addresses are as follows: 


(1.) Hugh Hollon, 518 Augusta Ave., 
Montgomery, Ala. 

(2.) W. B. Wyatt, 2450 Bay Street, Mont- 
gomery, Ala. 

(3.) Frank Rowley, 3456 S. Perry St. 
Montgomery, Ala. 

(4.) W. P. Sanders, Montgomery, Ala. 

(5.) J. Jack Ingram, 71 Holliday Drive, 
Montgomery, Ala. 

(6.) Simeon McNiell, Montgomery, Ala. 


Eighth. The names and addresses of the in- 
corporators are the same as those listed in the 
immediately preceding paragraph. 


Ninth. The principal place for the transaction 
of the business and affairs of the said corpora- 
tion shall be the City of Montgomery in the 
State of Alabama. 


Tenth. The corporation shall commence when 
these articles of the corporation are filed in the 


office of the Judge of Probate of Montgomery . 


County, Alabama, and continue until dissolved 
by its members as provided by the by-laws 
and Act No. 578 General Acts of Alabama 1955. 


Eleventh. The corporation shall have no 
capital stock, but the members shall be charged 
a membership fee in an amount to be de- 
termined by the Board of Directors and set out 
in the by-laws of the corporation. 


Twelfth. The names and addresses of the 
officers of the corporation shall be: 


Hugh Hollon—President—518 Augusta Ave., 
Montgomery, Ala. 

W. P. Sanders—Ist. Vice-president—Mont- 
gomery, Ala. 

Frank Rowley—2nd Vice-president—3456 S. 
Perry St., Montgomery, Ala. 

W. B. Wyatt—Secretary—2450 Bay Street, 
Montgomery, Ala. 

Simeon McNiell—Treasurer—Montgomery, 
Alabama. 


Thirteenth. At all meetings of the members 
of the corporation, each member shall have one 
vote, said right to vote shall be exercised in a 
manner to be determined by the Board of Di- 
rectors not inconsistent of the by-laws of the 
corporation. - 


Fourteenth. There shall be an annual meet- 
ing of the members and of the Board of Di- 
rectors at times and places to be determined by 
the Board. Additional meetings of the mem- 
bers and of the Board of Directors may be called 
from time to time by The Board of Directors or 
the president. 


Fifteenth. The corporation shall be a “not for 
profit corporation” as defined by Act No. 578 
General Acts of Alabama 1955 and no part of 
the income of the corporation shall be distribu- 
table to or enure to the benefit of any of the 
members, directors or officers. The directors 
and all other officers shall serve without com- 
pensation unless expressly otherwise provided 
by vote of the Board of Directors. 


IN WITNESS WHEREOF we have here 
unto set our hands and seals this____day 
of December, 1956. 

s/ Hugh E. Hollon 
s/ J. Jack Ingram s/ Frank Rowley 
s/ W. B. Wyatt s/ Simeon McNiell 


Sworn to and subscribed before me this 11th 
day of January, 1957. 
s/ O. J. Goodwyn 
Notary Public 


s/ W. P. Sanders 
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TRANSPORTATION 
Buses—Alabama 


Rosa PARKS v. CITY OF MONTGOMERY 


Court of Appeals of Alabama, February 12, 1957, 3 Div. 5. 


SUMMARY: The appellant was convicted in a city court in Montgomery, Alabama, of violating 
the city ordinance making a violation of state law a city offense.* The violation grew out of 
the refusal of the appellant, a Negro, to change her seat on a bus in accordance with the di- 
rections of a bus driver. On appeal to the circuit court the conviction was affirmed. On 
appeal to the Alabama Court of Appeals the conviction was again affirmed, no assignments of 


error having been made on the appeal. 
HARWOOD, Presiding Judge. 


In the Recorder’s Court of the City of Mont- 
gomery this appellant was found guilty of vio- 
lating Chapter 1, Section 8 of the City Code of 
Montgomery, Alabama. 

On her appeal to the Circuit Court of Mont- 
gomery County, Alabama, she was again found 
guilty by the court, her demand for a jury trial 
having been withdrawn with the consent of 
the City. 

From her conviction in the Circuit Court she 
has appealed to this court. 

No assignments of error appear in the record 
filed in this court. 

Prosecutions for violations of municipal ordi- 
nances are statutory and quasi criminal in na- 
ture. Perry v. State, 1 Ala. App. 253, 55 So. 
1035; Craig v. City of Birmingham, 14 Ala. App. 
630, 71 So. 983; Childs v. City of Birmingham, 
19 Ala. App. 71, 94 So. 790; Washington v. City 
of Tuscaloosa, 19 Ala. App. 228, 96 So. 464; 
Russell v. City of Bessemer, 19 Ala. App. 554, 
98 So. 915; Casteel v. City of Decatur, 215 Ala. 
4, 109 So. 571; Hundley v. City of Guntersville, 
23 Ala. App. 451, 126 So. 616; City of Birming- 
ham v. Williams, 26 Ala. App. 200, 155 So. 878; 
Gentle v. City of Huntsville, 26 Ala. App. 374, 
160 So. 278; Davis v. City of Guntersville, 27 
Ala. App. 208, 169 So. 222; Armold v. City of 
Mobile, 33 Ala. App. 94, 30 So.2d 40; Jackson v. 
City of Mobile, 33 Ala. App. 95, 30 So.2d 40; 
Ekornes v. City of Mobile, 34 Ala. App. 159, 
87 So.2d 488; Griffith v. City of Birmingham, 
$4 Ala. App. 225, 39 So.2d 693; Fiorella v. City 
of Birmingham, 35 Ala. App. 384, 48 So.2d 761. 


a. The ordinance violated, Chap. 1, Sec. 8, Code of 
Montgomery, Alabama, provides: 
“Violations of state law made offense in city. 
It shall be unlawful for any person to commit any 
offense in the city which is declared by a law of the 
state to be a misdemeanor.” 


Such appeals are not governed by the statute 
regulating criminal appeals which dispenses 
with assignments of error, Perry v. State, supra; 
Casteel v. City of Decatur, supra; Gentle v. 
City of Huntsville, supra; Swinea v. City of 
Florence, 28 Ala. App. 332, 183 So. 686; Griffith 
v. City of Birmingham, supra, but are governed 
by the rules applicable to civil appeals. Casteel 
v. City of Decatur, supra; State v. Town of 
Springville, 220 Ala. 286, 125 So. 387; Gentle v. 
City of Huntsville, supra; Brooks v. City of 
Birmingham, 31 Ala. App. 496, 19 So.2d 74; 
Jackson v. City of Mobile, supra; Ekornes v. 
City of Mobile, supra; Griffith v. City of 
Birmingham, supra; Fiorella v. City of 
Birmingham, supra; Wyatt v. City of Birming- 
ham, 87 Ala. App. 579, 72 So.2d 788. 

One of our fundamental rules relating to civil 
appeals is that there must be assignments of 
error, otherwise there is nothing before the 
court for review. Davis v. City of Guntersville, 
supra; Wetzel v. Hobbs, 249 Ala. 434, 81 So.2d 
639; Benich v. Stewart, 34 Ala. App. 61, 36 So.2d 
599; Wrought Iron Range Co. v. Pollard, 37 Ala. 
App. 341, 67 So.2d 855; Tidwell v. Town of 
Town Creek, 264 Ala. 330, 87 So.2d 646. This 
for the reason that the suing out of an appeal 
is analogous to the institution of a new suit, 
in which the assignments take the place of the 
declaration or bill. Snelling v. Jones, 33 Ala. 
App. 801, 38 So.2d 372. 

Where no errors are assigned in appeals from 
convictions for violations of municipal ordi- 
nances, the judgment appealed from must be 
affirmed. Perry v. State, supra; Dreyfus v. City 
of Montgomery, 4 Ala. App. 270, 58 So. 730; 
Stadt v. City of Birmingham, 14 Ala. App. 667, 
70 So.2d 972, 973; Creel v. City of Jasper, Ala. 
App., 69 So. 239; Craig v. City of Birmingham, 
supra; Hellner v. City of Montgomery, 16 Ala. 
App. 366, 77 So. 978; Crowder v. City of Mont- 
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gomery, 16 Ala. App. 686, 81 So. 184; Childs v. 
City of Birmingham, supra; Martin v. City of 
Birmingham, 19 Ala. App. 70, 94 So. 789; Wash- 
ington v. City of Tuscaloosa, 19 Ala. App. 228, 
96 So. 464; Spence v. City of Tuscaloosa, 19 
Ala. App. 231, 96 So. 464; Hundley v. City of 
Huntsville, supra; Peever v. City Com’rs of 
Florence, 229 Ala. 351, 157 So. 79; Gentle v. 


City of Huntsville, 26 Ala. App. 374, 160 So. 
278; Davis v. City of Guntersville, supra; Swinea 
v. City of Florence, supra; Arnold v. City of 
Mobile, supra; Jackson v. City of Mobile, supra; 
Ekornes v. City of Mobile, supra; Griffith v. 
City of Birmingham, Supra. 


AFFIRMED. 





TRANSPORTATION 

Stations and Waiting Rooms—Federal Statutes 

I. H. SPEARS v. CONTINENTAL BUS SYSTEM, Inc., et al. 

United States District Court, Western District, Louisiana, February 5, 1957, Civ. No. 5862. 


SUMMARY: A Negro bus passenger brought suit in a federal district court in Louisiana 
against a bus company and other defendants claiming a deprivation of his civil rights. The 
claim was based on alleged actions of police officers and others in requiring the plaintiff to 
move from a bus station in Shreveport, Louisiana. A prior action against the parent corpora- 
tion asserting similar claims had been brought in federal district court in California. That 
action was dismissed and the dismissal affirmed on appeal because it was brought against 
the parent company, rather than the subsidiary. Spears v. Transcontinental Bus System, 
226 F.2d 94, 1 Race Rel. L. Rep. 179 (9th Cir. 1955). Thereafter, in bringing the present 
action against the subsidiary company and others, the plaintiff requested and was granted 
leave to proceed as a poor person. The granting of the motion was contested by the de- 
fendants. The court found that the plaintiff had a long history of involvement in similar 
litigation; that the plaintiff apparently was possessed of real and personal property of some 
value; and that the costs involved were relatively minor. The granting of the plaintiff’s 





motion was revoked. 
DAWKINS, District Judge. 


RULING ON MOTIONS TO RESCIND 
ORDER PERMITTING FILING 
AND PROSECUTION OF 
SUIT IN FORMA PAUPERIS 


Upon the sworn statement of plaintiff that, 
because of his poverty, he was unable to pay 
the costs of this suit, in advance or as they 
accrue, or to give security for costs, we signed 
an order on December 13, 1956, permitting him 
to proceed in forma pauperis, pursuant to 28 
U.S.C.A. § 1915. 

Thereafter, on December 31, 1956, defendants 
filed a motion to have the Court recall its order 
of December 18, 1956, on the grounds: 1) that 
plaintiff owns valuable property in California 
and has earnings as an attorney; and 2) that 
plaintiff has filed many other suits similar in 
character to this one; and “. . . more or less 


makes a career of such litigation in the Federal 
Courts of Arkansas, California and other states; 
that incidents such as are complained of in this 
suit are not casual and are provoked and 
studied.” Whereupon, on December 31, 1956, 
we signed an order requiring plaintiff to show 
cause on January 31, 1957, why the Court’s order 
of December 18, 1956, should not be recalled 
and rescinded. Upon the Court’s instruction, 
plaintiff was notified of this by registered mail. 


[Plaintiff's Allegations] 


On January 7, 1957, he filed another affidavit, 
asserting in substance that he is approximately 


_ 76 years old; that the only property he owns 


is his homestead, appraised at $1450.00 by Los 
Angeles County, California; that he has no cash 
or bonds, and no bank or savings accounts, and 
his only income is $89.00 per month “Old Age 
Security”. By a letter to defendants’ counsel 
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dated January 6, 1957, copy of which was sent 
to the Clerk of this Court and filed on January 
9, 1957, he stated, in part, “. . . I do not expect 
to be present on the 3lst but submit the whole 
matter to the Court on the record, pleadings, 
affidavits, and all that has been already sub- 
mitted to the Court”. This letter was written in 
response to an inquiry by defendants’ counsel, 
in a letter dated January 4, 1957, as to whether 
plaintiff would be present to submit to cross- 
examination “. . . with respect to your financial 
condition” at the hearing scheduled for January 
$1, 1957. 


When the matter was called for hearing at 
the appointed time, plaintiff did not appear, 
either in person or by counsel. Defendants, 
represented by their counsel of record, filed 
various documents in support of their motions, 
the substance of which will be described infra. 
Before reaching these matters, however, it is 
proper, we think, to review briefly the basic 
principles by which we are to be guided and 
controlled in deciding the issue before us. 


[Nature of Relief] 


Leave to proceed in forma pauperis under 
28 U.S.C.A. § 1915 is a privilege, not a right. 
An application for leave to proceed in that 
manner is addressed to the sound discretion of 
the Court. It should be granted only in meri- 
torious cases, where it appears that the plaintiff 
has a reasonably valid claim. He must show 
also that he genuinely is impoverished and un- 
able to pay costs in advance or as they accrue, 
and is unable to furnish security for costs. Mere 
inconvenience is not enough. It follows neces- 
sarily that the good or bad faith of the plaintiff 
is an important element to be considered by the 
Court in reaching its determination. In the ab- 
sence of good faith, leave to proceed as a 
pauper should be denied; and in judging good 
or bad faith the reputation and moral character 
of the plaintiff, including his veracity or lack 
of it, should be among the crucial criteria to be 
applied. Clough v. Hunter, (10th Cir.) 191 
F.2d 516; Askins v. Overholser, (C.A.D.C.) 170 
F.2d 815; Gilmore v. United States, (8th Cir.) 
181 F.2d 878; Higgins v. Steele, (8th Cir.) 195 
F.2d 366; Prince v. Klune, (C.A.D.C.) 148 F.2d 
18; Dorsey v. Gill, (C.A.D.C.) 148 F.2d 8837; 
Parsell v. United States, (5th Cir.) 218 F.2d 282. 


[Plaintiff's Prior History] 


Proceeding, therefore, upon those principles, 
we note the following pertinent circumstances 
throwing considerable light upon plaintiff's po- 
sition: In Spears v. State Bar of California, 294 
P. 697, 72 A.L.R. 923, decided on December 29, 
1930, the Supreme Court of California upheld 
its Admissions Committee’s recommendation that 
plaintiff be not admitted to practice law in that 
State, largely because he had filed three false 
affidavits with the Committee. On three sepa- 
rate occasions he had deliberately sworn that 
he had “. . . never been charged before any 
court with crime amounting to either felony or 
misdemeanor involving moral turpitude”. The 
truth was that he had been charged with the 
crimes of forgery, and uttering forged paper, 
in 1909, in Florida; that he had been charged 
with the crime of misappropriation of guardian- 
ship funds in 1923 or 1924, in a State Court in 
Oklahoma; that in 1926 he was charged by 
Federal authorities in Oklahoma with the crime 
of violation of the Mann Act; and in 1927 he 
was charged in Oklahoma with the crime of 
issuing a fictitious check. While the California 
Court found that he had been convicted on 
only two of those charges (conviction set aside 
and new trial granted, Spears v. State of Florida, 
59 Fla. 44, 51 So. 815), still he was denied ad- 
mission to practice in California because he had 
failed to prove himself to be of good moral 
character. The Court held that the opposite 
was strongly indicated by his false affidavits, 
and his attempted explanations were rejected 
as unworthy of belief. In the course of its 
opinion, the Court stated: 


“An analysis of the proof offered by ap- 
plicant shows that there is at least a ques- 
tion as to applicant’s moral character. In 
other words, the proof offered is not satis- 
factory. Although the committee of bar 
examiners has on file letters of recommenda- 
tion testifying to the good character of 
applicant and affirming that the writers 
thereof have found him to be honest, trust- 
worthy, and a man of integrity, it also has 
on file letters which unqualifiedly and un- 
equivocally state that in the writers’ opinion 
applicant is not such a person. In addition 
to these contradictory letters, there exists 
the conceded fact that on four separate 
occasions applicant has been charged with 
the commission of a crime. As to the final 
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disposition of these charges, the committee 
has only the word of applicant, which, in 
view of the falsity of the affidavits filed by 
him, they were entitled to consider as at 
least questionable. Considering the number 
and seriousness of the charges, a definite 
obligation rests upon applicant to attempt 
some showing in reference to them. Docu- 
mentary evidence of the dismissal of the 
charges should be available to applicant 
or a showing made by him that he is unable 
to secure such proof. The record also shows 
that applicant in his replies to questions 
relative to these charges appeared to con-. 
sider them of small moment. It was, per- 
haps, this attitude on his part which 
influenced the committee to refuse to 
recommend him for admission.” 


We further note, in considering plaintiff's 
moral character, the decision of the United 
States Court of Appeals for the Sixth Circuit, 
rendered on December 5, 1950, in the matter 
entitled In Re Spears, 185 F.2d 456, cert. denied 
841 U. S. 910. In that case the United States 
District Court for the Eastern District of 
Michigan, Southern Division, entered an order 
on September 7, 1949, directing that the name 
of the appellant, Isaiah H. Spears, be stricken 
from the roll of attorneys licensed to practice 
in that Court. In affirming the order of the 
District Court, the Court of Appeals made the 
following pertinent statements: 


“# ® ® The district court found that, al- 
though he maintains an office in Michigan 
and practices law in that state, appellant is 
not licensed to practice there. The court 
found further that appellant is not entitled 
to practice in the aforementioned United 
States Court for the reason that an ex- 
amination of his activities as a practicing 
attorney throughout several states of the 
United States proves conclusively that his 
professional character does not appear to be 
good. The record shows further that the 
Circuit Court for the County of Oakland, 
Michigan, on October 28, 1946, ordered the 
name of appellant stricken from its roster 
of practicing attorneys, holding that he had 
been permitted to practice in that court, 
in a certain will contest, through fraud and 
misrepresentation on his part, in conse- 
quence of which the order admitting him to 
practice was revoked. The Supreme Court 


of Michigan denied appellant’s application 
for leave to appeal from the order of the 
Circuit Court of Oakland County, Michigan. 

“The order of the United States District 
Court from which this appeal is taken is 
in consonance with Local Rule I of that 
court, and it is obvious that the district 
judge was empowered to enter the order 
in question; and, upon the record before 
him, properly did so.” 


In the present suit plaintiff has sworn in effect 
that the real estate he owns, in Pasadena, Cali- 
fornia, is worth no more than its assessed value 
of $1450.00. He is contradicted in this by Mr. 
Stephen Whittlesey, a qualified real estate ap- 
praiser, who, after a thorough study, including 
three inspections of the property, testified that 
it is worth $12,000.00. 


[Lack of Good Faith] 


Plaintiffs apparent lack of good faith here 
is further demonstrated by his having filed at 
least three other suits, in the Courts of Arkansas 
and California, of substantially the same nature 
as this one, giving strong support to defendants’ 
contention that plaintiff “. . . more or less makes 
a career of such litigation’. He was denied 
leave to proceed in forma pauperis by the Court 
of Appeals for the Eighth Circuit on July 15, 
1953, on January 18, 1955, and on February 2, 
1955, in cases numbered, respectively, 14,845 
and 15,226 on the docket of that Court. A pe- 
tition for a writ of certiorari in the earlier case 
was denied by the Supreme Court on Novem- 
ber 16, 1953. He filed another unsuccessful 
suit of a similar nature in the United States 
District Court for the Southern District of Cali- 
fornia, the dismissal of which was affirmed by 
the Ninth Circuit Court of Appeals on Septem- 
ber 21, 1955, Spears v. Transcontinental Bus 
System, 226 F.2d 94. 

Considering all of these circumstances—plus 
the fantastic amount ($400,000) for which he 
sues—we can reach no other conclusion than that 
Isaiah Herculaneus Spears obviously is not in 
good faith, and that his affidavit of poverty is 
unacceptable. It is insufficient to overcome the 
evidence against its veracity. Consequently, 
justice demands that we grant defendants’ mo- 
tions to recall and rescind our order of Decem- 
ber 18, 1956, which allowed plaintiff to file and 
prosecute the suit in forma pauperis. 

After all, the amount which he will be re- 
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quired to pay is rather negligible. The Clerk's 
total costs are $15.00 and the Marshal's accrued 
costs amount to only $10.30. He will be allowed 
fifteen days from this date within which to make 
such payments, failing in which, the suit will be 
dismissed. 

Present proper decree for signature. 

THUS DONE AND SIGNED, in Chambers, 
in Shreveport, Louisiana, this 5th day of Febru- 
ary, 1957. 


ADDENDUM 


Since the above ruling was filed, our atten- 
tion has been directed to the case of Matthews 
v. Spears (1945, reh. den. 1946) 24 So.2d 195, 
wherein the Court of Appeal for the First 


Circuit of Louisiana affirmed a lower Court 
judgment which found that I. H. Spears was 
guilty of fraud in obtaining a deed to certain 
mineral rights in this State from ignorant mem- 
bers of his own race. This holding was noted 
with approval by Judge Wright, of the Eastern 
District of Louisiana, in his ruling upon Archie 
v. Shell Oil Company, 110 F.Supp. 542, aff., 5th 
Cir., 210 F.2d 653, cert. den. 348 U.S. 843, reh. 
den. 348 U.S. 884. 

We cite these decisions as additional reasons 
for our original finding that Spears is unworthy 
of belief. 


THUS DONE AND SIGNED, in Chambers, 
in Shreveport, Louisiana, this 27th day of 
February, 1957. 





TRANSPORTATION 


Stations and Waiting Rooms—Alabama 


Carl L. BALDWIN et al. v. J. W. MORGAN etce., Individually and as Members of the Board 
of Commissioners of the City of Birmingham, et al. 


United States District Court, Northern District, Alabama, March 4, 1957, Civ. No. 8634. 


SUMMARY: A Negro couple in Birmingham, Alabama, brought an action in federal district 
court against the Commissioners of that city, the Alabama Public Service Commission and the 
Birmingham Terminal Company. The suit was for a declaratory judgment as to the plain- 
tiffs’ right to use certain waiting rooms in a railroad station in Birmingham. The plaintiffs 
stated that they had been arrested by police officers while seated in a waiting room marked 
“Interstate and White Passengers” awaiting passage on an interstate trip. They were later 
released without charge. The court found that the complaint did not state a “case or con- 





troversy” and dismissed the action, but with leave to amend the complaint. 


LYNNE, Chief Judge. 


MEMORANDUM OPINION 


This is but another in the growing list of cases 
wherein both the tutored and the untutored ap- 
parently entertain the mistaken notion that the 
proper function of the federal courts is propa- 
ganda rather than judicature. They who espouse 
the theory that such courts should essay the roles 
of super legislatures know not what they do. 
One day they may be reminded of Mary Shelley’s 
terrified self-reproach in “Frankenstein”: “I be- 
hold the wretch—the miserable monster whom 
I had created.” 

The framers of our Constitution, in contriving 
a system of checks and balances, taught us a 
lesson which we have never learned, but which 


we have never quite forgotten; that the federal 
judicial power extends only to “cases” or “con- 
troversies” in the constitutional sense. No judge 
of a federal court has a right to adjudicate a 
difference or dispute of a hypothetical or ab- 
stract character. The wisdom of withholding 
from the federal judiciary power to render ad- 
visory opinions would seem to be self evident. 
Public Serv. Comm'n v. Wycoff Co., 344 US. 
237; United Public Workers v. Mitchell, 330 
U.S. 75; Federation of Labor v. McAdory, 325 
U.S. 450; Maryland Casualty Co. v. Pacific Co., 
312 U.S. 270; Aetna Life Ins. Co. v. Haworth, 
800 U.S. 227; Ashwander v. Valley Authority, 
297 U.S. 288; California v. San Pablo & Tulare 
R.R., 149 U.S. 308; Indemnity Ins. Co. of North 
America v. Kellas, 173 F.2d 120; Johnson v. In- 
terstate Transit Lines, 163 F.2d 125. 
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In vain, the court has searched the allega- 
tions of the complaint for a definitive statement 
of facts, showing “that there is a substantial 
controversy between [plaintiffs and defendants ] 
of sufficient immediacy and reality to warrant 
the issuance of a declaratory judgment.” Mary- 
land Casualty Co. v. Pacific Co., supra. 

Stripped of excess verbiage and argumenta- 
tive innuendo, a summary of the factual aver- 
ments in capsule form is as follows: On Decem- 
ber 22, 1956, plaintiffs, Negro citizens, holding 
tickets entitling them to transportation as pas- 
sengers in interstate commerce, while seated in 
a waiting room of the Birmingham Terminal 
Station designated “Interstate and White Pas- 
sengers,” were placed under arrest and con- 
fined in jail by police officers of the City of 
Birmingham. 

Mere reference to the silence of the complaint 
as to the character of the charge on which plain- 
tiffs were arrested is to demonstrate its insuffi- 
ciency. It is not arguable, nor has it been 
contended, that their status as interstate passen- 
gers would insulate them from a charge of 
breach of the peace under local law. 

Oral arguments of counsel for plaintiffs fell 
far short of clarifying the theory of the com- 
plaint. Their objective, it appeared, was to ob- 
tain a declaratory judgment that Title 48, Code 
of Alabama, 1940, Sec. 186 is unconstitutional 
because it offends the Fourteenth Amendment 
and that these plaintiffs have legal standing to 
raise that question. Forensic efforts to defend 
the present complaint recalled to the court's 
mind Milton’s lines from “Paradise Lost”: 


“With ruin upon ruin, rout on rout, 
Confusion worse confounded.” 


It seems incredible that an effort will be made 
to amend the complaint although a reasonable 
opportunity will be afforded to do so. It is quite 
clear that the challenged section of the Alabama 
Code has no direct impact on passengers of any 
race. For a violation of any order promulgated 
by the Alabama Public Service Commission un- 
der its authority only the offending railroad may 
be held criminally responsible as provided in 
Title 48, Code of Alabama, 1940, Sec. 428. 

There is no ordinance of the City of Birming- 
ham or statute of the State of Alabama which 
purports to compel interstate Negro passengers 
to occupy waiting rooms designated “Colored.” 
It is conceded that if such order were issued 
by the Alabama Public Service Commission it 
would be ineffective because of the transcend- 
ent order of the Interstate Commerce Commis- 
sion entered on November 7, 1955, reported in 
297 I.C.C. 335. 

The court is not, nor could it be, concerned on 
the complaint of these plaintiffs, with the con- 
stitutionality of state action designed to compel 
the segregation of white and Negro intrastate 
passengers. Admittedly these plaintiffs did net 
fall within that category. 

The long and the short of the matter is that 
a mistake apparently was made in arresting 
these plaintiffs. Charges pending against them 
have been dismissed. No good purpose would 
be served by prolonging this baseless litigation. 


This the 4th day of March, 1957. 





PUBLIC ACCOMMODATIONS 
Barber Shops—California 





Archie MANLEY vy. Robert MURRILLOS and Pete Murrillos, d/b/a Murrillo’s Barber Shop. 


Municipal Court, Stockton Judicial District, County of San Joaquin, California, January 29, 1957, 
Case No. 9940. 


SUMMARY: A Negro brought an action for damages in a California state court against the 
operators of a barber shop. The action was based on sections of the California Civil Code 
providing for the recovery of damages because of a denial of accommodation on the basis 
of race or color in certain types of public accommodations. (The Code provisions are set 
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out in footnotes to the court’s opinion.) The plaintiff claimed that the barber shop opera- 
tors refused to cut his hair because of his race. The court found the claim to be established 


and awarded the plaintiff $200 damages. 
DOZIER, J. 


On June 16, 1956, Mr. Archie Manley, a man 
of Negro ancestry, deacon of his church, a di- 
rector of the Single Fund Drive, an officer of the 
Tracy Flying Club, and an established business- 
man for many years, entered the barber shop 
in Tracy of Robert Murrillos, a man of Mexican 
ancestry. After awaiting his turn, he sought to 
enter the barber chair, but was refused service 
by Mr. Murrillos for the expressly stated reason 
that he was a Negro. 


In Court, Mr. Murrillos defended his action 
on the ground that he refused because he had 
not been trained to cut the hair type of Negroes. 
This is not a legal defense to the statute! and, 
furthermore, was not true as a fact.2, Mr. Man- 
ley’s hair is hardly curly, let alone kinky, and 
has about the degree of curl of a substantial 
proportion of Caucasians. 


Mr. Murrillos’ conduct violated Sections 51 
and 52 of the California Civil Code* which 
specifically prohibit certain businesses from re- 
fusing service on grounds of race. 


1. Civil Code Sections 51 and 52 forbid refusal of 
service for reason of race, whether the refusal is 
due to personal dislike of the race, belief true or 
imaginary that certain traits of characteristics (such 
as hair type) accompany the race, or fear of injury 
to business (Jones v. Kehrlein, 49 CA 646). 

Furthermore, a licensed barber must learn to 
cut Negro hair, assuming that it requires a special 
technique, else the inclusion of the word barber 
shop in Civil Code Section 51 and 52 is a nullity. 

2. Furthermore, Mr. Murrillos did not examine Mr. 
Manley’s hair before refusing, said “don’t” or 
“won't” instead of “can’t”; did not give this con- 
venient and non-insulting explanation at the time, 
and in court failed to prove any significant dif- 
ference between cutting curly and kinky hair. 

8. Civil Code Section 51: “(Rights of citizens in 
places of public accommodation or amusement.) 
All citizens within the jurisdiction of this state are 
entitled to the full and equal accommodations, 
advantages, facilities and privileges of inns, restau- 
rants, hotels, eating-houses, places where ice cream 
or soft drinks of any kind are sold for consumption 
on the premises, barber shops, bath houses, theaters, 
skating rinks, public conveyances and all other 
places of public accommodation or amusement, 
subject only to the conditions and limitations estab- 
lished by law, and applicable alike to all citizens.” 

Civil Code Section 52: “(Denial of accommoda- 
tions: Discrimination: Liability in damages.) Who- 
ever denies to any citizen, except for reasons ap- 
plicable alike to every race or color, the full ac- 
commodations, advantages, facilities, and privileges 


The California Appellate Court has declared 
that “racial discrimination is a particularly stupid 
form of human arrogance and _ intolerance.”* 
Segregation is the basic form of racial discrimi- 
nation. It is the primary symbol of the Negro’s 
supposed inferiority. Racial discrimination is 
un-Christian, unfair, not based on any provable 
scientific basis of differences in mentality or 
character, destructive of our national productive 
capacity and injurious to our influence in world 
affairs. Ironically, discrimination is also absurd, 
for every American is in a minority status in 
some aspect of his color, appearance, nationality, 
speech, occupation, religion, associations, mem- 
berships or beliefs, and thus subject to the same 
intolerance he feels and exhibits toward other 
minorities. 

Scientists affirm that racial discrimination and 
segregation injure the hater as well as the 
hated.® 


Segregation and other forms of overt dis- 
crimination provide public approval and rein- 
forcement of private prejudices. Just as preju- 
dice stimulates discrimination, discrimination 
stimulates prejudice. This vicious circle can be 
disrupted either by the educational approach 


enumerated in section fifty-one of this code, or who 
aids, or incites, such denial, or whoever makes any 
discrimination, distinction or restriction on account 
of color or race, or except for good cause, applica- 
ble alike to citizens of every color or race whatso- 
ever, in respect to the admission of any citizen to, 
or his treatment in, any inn, hotel, restaurant, eat- 
ing house, place where ice cream or soft drinks are 
sold for consumption on the premises, barber shop, 
bath house, theater, skating rink, public convey- 
ance, or other public place of amusement or ac- 
commodation, whether such place is licensed or 
not, or whoever aids or incites such discrimination, 
distinction or restriction, for each and every such 
offense is liable in damages in an amount not less 
than one hundred dollars, which may be re- 
covered in an action at law brought for that 
purpose.” 

4. Justice Dooling in Long v. Mt. View, 1830 CA 2nd 
328 at page 330. 

5. Kurdiner Ovesey: “The Mark of Oppression”; 
Gunnar Myrdal: “An American Dilemma”; Davie: 
“Negroes in American Society.” 

6. Deutscher and Chien: “Psychological Effects of 
Enforced Segregation,” surveyed 849 anthropolo- 
gists, psychologists, and sociologists on the effects of 
racial segregation. Of the 517 replies, 90.4% 
said that the segregation would have a detrimental 
effect on the segregated group and 82.8% declared 
it would have a detrimental effect on the segre- 
gating group. 
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on the prejudice or by the legal approach 
against the discrimination.’ 

The Federal Government has attacked such 
discrimination by legislation,® executive action® 
and court decisions.!° California and eighteen 
other states have combated the virus with legis- 
lation prohibiting various forms of discrimina- 
tion! and with court decisions! that have at- 
tempted to crystallize and express the ideals 
of the community. 


[Amount of Damages] 
The victim of a violation of California Civil 


Code Sections 51 and 52 is entitled to damages. 


7. Myrdal at pages 578 to 582; Newcomb: “Social 
Psychology” at page 609; Scientific American, 
December, 1956, at page 15; Hirsh: “The Fears 
Men Live By,” at page 128. 

8. See the various Civil Rights Acts. 

9. See Executive Order 9981 (1948) abolishing racial 

discrimination in the Armed Forces. 

10. See Brown v. Board of Education, 347 U.S. 488, 
forbidding enforced segregation in primary schools; 
Shelley v. Kraemer, 334 U.S. 1, outlawing racial 
restrictive covenants in land sales and the various 
Supreme Court decisions prohibiting discrimination 
on public carriers. 

11. California has sixteen code sections prohibiting 
diverse manifestations of discrimination: Govern- 
ment Code 8400, 19702-4; Education Code 14123, 
8271-2; Labor Code 1735, 1777.6; Civil Code 
51-54; Military and Veterans Code 130; Welfare 
and Institutions Code 19, 2010. 


in the amount of “not less than $100” as a 
penalty and any additional sum thought rea- 
sonable as compensation for the humiliation of 
the victim and by way of example to the violator 
and like-minded transgressors of the American 
Dream.'* It would be difficult to overcompen- 
sate a man for the humiliation and anguish of 
a public reminder that many of his fellow 
citizens consider him and persons of his color 
not fully human. As an example, a formidable 
sum would be appropriate to protect and 
further our ideals of equality. But, also to be 
considered are the facts that the conduct of the 
defendant was motivated by business fear, not 
personal bigotry, that his refusal was courteous 
and apologetic, that only four persons were 
present, that he is a man of limited income, that 
as a member of a’ minority group himself, he 
has been warped by the effect of discrimination 
from the complacent majority, and that in San 
Joaquin County not many judgments of this 
type have been proclaimed to give notice to 
potential violators of their wrong. 

Considering these factors of diverse effect, 
it appears that a total of $200.00 is a proper 
and reasonable sum to award the plaintiff. 


12. James v. Marinship Corp., 25 Cal 2nd 721 (Racial 
discrimination in employment is contrary to the 
public policy of the state. ). 

18. Greenberg v. Western Assoc., 140 Cal 357. 





PUBLIC ACCOMMODATIONS 
Dentist's Office—California 





Ada COLEMAN, as guardian ad litem for Christopher Coleman, a minor, v. Dr. MIDDLE- 
STAFF. 


Appellate Department, Superior Court, Los Angeles County, California, January 8, 1957, 305 P.2d 
1020. 


SUMMARY: The plaintiff, a Negro, was refused dental treatment by the defendant because 
of his race. He brought suit in a California state court for money damages, claiming that the 
action of the defendant deprived him of rights secured to him by sections 51 and 52 of the 
California Civil Code and the Fourteenth Amendment to the Constitution of the United 
States. Section 51, Deering’s California Civil Code, prohibits discrimination in the use of 
“inns, restaurants, hotels, eating-houses, places where ice cream or soft drinks of any kind 
are sold for consumption on the premises, barber shops, bath houses, theatres, skating rinks, 
public conveyances and all other places of public accommodation and amusement.” Section 
52 of that Code provides for the recovery of money damages for a denial of accommodations. 
The trial court dismissed the action on demurrer. On appeal, the Appellate Department, 
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Superior Court, held that a dentist’s office is not a place of “public accommodation or 
amusement” so as to bring the action within the state statute. The court also held that the 
public policy of the state opposing racial discrimination made applicable to labor organi- 
zations in previous cases is not enforceable as between individuals in the absence of a specif- 


ic statute. 


KAUFFMAN, J. 


This is an appeal by plaintiff from a judgment 
that plaintiff take nothing, entered after an 
order sustaining a demurrer to the complaint 
without leave to amend. 

Plaintiff, Christopher Coleman, a minor, sued 
through his guardian ad litem, Ada Coleman, 
his mother. In the first cause of action the com- 
plaint alleged that plaintiff is a negro and a 
citizen of the United States; that at all times 
defendant operated and maintained a dental 
office in Duarte, California, which was open to 
the use of the general public, at which defend- 
ant offered services for the extraction of teeth 
among other things; that on or about the 10th 
of March, 1955, plaintiff was suffering from a 
toothache and called defendant's office and made 
an appointment to have a tooth extracted; that 
upon arriving at defendant’s office he was in- 
formed that defendant did not give dental serv- 
ice to negroes. Plaintiff. further alleged that by 
reason of the conduct of defendant he was de- 
prived of rights guaranteed by Sections 51 and 
52 of the Civil Code, the Fourteenth Amendment 
to the United States Constitution, and Article I, 
Section I, of the California Constitution, and 
prayed for $2,000 in damages. The second cause 
of action by incorporation substantially restated 
the first cause of action. 

We must determine whether the complaint 
does, or may be amended to, state a cause of 
action, since if it can be so amended it was an 
abuse of discretion to sustain the demurrer with- 
out leave to amend. (Gaglione v. Coolidge 
(1955), 184 Cal. App. 2d 518, 522). 


[Status of Dentist’s Office] 


The first question is whether a dentist’s office 
is to be considered as one of the “other places 
of public accommodation or amusement” within 
Section 51 of the Civil Code, or is to be included 
within the meaning of similar language in Sec- 
tion 52 of the Civil Code. 

In Long v. Mountain View Cemetery Assn. 
(1955), 180 Cal. App. 2d 328, 329, the court 
held that the words “all other places of public 
accommodation or amusement” within Section 


51 of the Civil Code mean all other places of 
like nature to those enumerated, and that it 
does not include cemeteries. The particular 
places enumerated are inns, restaurants, hotels, 
eating-houses, places where ice cream or soft 
drinks of any kind are sold for consumption on 
the premises, barber shops, bath houses, theat- 
ers, skating rinks, and public conveyances. A 
similar enumeration is made in Civil Code, Sec- 
tion 52. We do not consider that a dentist’s office 
is a place of like nature to those enumerated. 
In Rice v. Rinaldo (Ohio Ct. App.), 119 N. E. 
2d 657, the court was faced with a factual situa- 
tion similar to the one before us, and it held that 
a dentist’s office is not a place of public accom- 
modation or amusement. The court stated, supra 
at p. 659: “A dentist may be classified as one 
of the learned professions like unto a physician 
or surgeon. An office of a physician or surgeon 
does not connote that it is a place of public 
accommodation.” 


[No Legal Obligation] 


The court also quoted the following statement 
from 41 Am. Jur. 135: “In the absence of statute, 
a physician or surgeon is under no legal obliga- 
tion to render professional services to everyone 
who applies to him or seeks to engage him. 
Physicians are not public servants who are 
bound to serve all who seek them, as are inn- 
keepers, common carriers, and the like.” This 
is the law of this state. (McNamara v. Emmons, 
(1939), 86 Cal. App. 2d 199). We believe that 
this statement may also be applied to dentists. 
(Carnahan, “The Dentist and the Law,” p. 42, 
citing Roberts v. Parker (1932), 121 Cal. App. 
264). In view of the foregoing, plaintiff cannot 
state a cause of action under Sections 51 and 52 
of the Civil Code. (Cf. 14 C. J. S. Civil Rights, 
Sec. 6, pp. 1165-1166). 

Appellant also argues that the public policy 
of California is opposed to racial discrimina- 
tion, and that this policy applies to private as 
well as public action, and may be enforced 
without the necessity of a statute. Although a 
policy against racial discrimination exists in 
this state, the cases which recognized that a 
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statute is not necessary to enforce such a policy 
involved discrimination by organizations, to wit: 
labor unions which are unincorporated associa- 
tions. (James v. Marinship Corp. (1944), 25 
Cal. 2d 721; Williams v. International Brother- 
hood of Boilermakers (1946), 27 Cal. 2d 586.) 
In establishing this principle, the Supreme Court 
relied upon the analogy between a labor union 
and public service businesses, such as innkeep- 
ers and common carriers, who, at common law, 
could not discriminate on the grounds of race, 
subject to the “separate but equal” doctrine. (See 
James v. Marinship Corp., supra, at p. 740). 
In the James and Williams cases, supra, there was 


no applicable statute under the terms of which 


the discrimination complained of was prohibited. 
On the other hand, in the case at bar the dis- 
crimination is alleged to have been committed 
by a particular individual in a particular loca- 
tion. In Civil Code Sections 51 and 52 the legis- 
lature has enacted provisions which are specif- 


ically designed to cover discrimination by in- 
dividuals in particular places enumerated therein; 
and it has included the places where discrimina- 
tion was proscribed at common law, i.e., inns 
and public conveyances. As we have noted, 
there is no established public policy that com- 
pels a dentist to treat anyone who comes to 
him (see also McNamara v. Emmons, supra, 
(1989), 36 Cal. App. 2d 199) and since the 
legislature has specifically declared the public 
policy of the state in regard to discrimination 
in particular locations, and has not included 
“dentists,” it is the office of the legislature, and 
not this court to make any additional enumera- 
tions which may be desirable. 

We conclude, therefore, that the trial court’s 
order sustaining the demurrer to the complaint 
without leave to amend was correct. 

The judgment is affirmed. 


BISHOP, P. J. and SWAIN, J., Concur. 





PUBLIC ACCOMMODATIONS 


Restaurants—New York 


James I. WILLIAMS v. DEER’S HEAD INN, Ine. 
Supreme Court, Essex County, New York, December 13, 1956, 158 N.Y.S.2d 666. 


SUMMARY: A Negro brought an action under the New York Civil Rights Law against a res- 
taurant owner for damages. The action was based on the alleged refusal of the restaurant 
owner to serve the plaintiff because of his race or color. At the trial the court found that 
there had been, in fact, no discrimination against the plaintiff and dismissed the action. 


HERLIHY, Justice. 


This action is brought under Civil Rights 
Law, §§ 40, 41, to recover money damages by 
way of a penalty because of alleged discrimina- 
tion based upon plaintiff's claim that defendant 
refused to serve him in its dining room on 
August 12, 1956. Plaintiff, a colored man, claims 
discrimination because of race and color. 

The defendant denies the various allegations 
set forth in the complaint of the plaintiff. 

The action was tried before the court with- 
out a jury at the October, 1956 term of the 
Supreme Court at Elizabethtown, New York. 

A brief statement of facts is as follows: Plain- 
tiff and Reverend Zecharias A. Jones, a colored 
minister, arrived at Elizabethtown on Friday, 


August 10, 1956, registered at defendant's hotel 
and were assigned individual rooms. They re- 
mained at the hotel until August 12, 1956. 
Reverend Jones testified that it was his recol- 
lection he had one or two meals at the hotel 
prior to Sunday morning when he entered 
the dining room and received and ate his break- 
fast. He had no complaints concerning the serv- 
ice of the hotel and further testified he had been 
stopping there for approximately thirty-five 


ears. 
The plaintiff had no complaints concerning 


‘his treatment until Sunday morning. He testi- 


fied that on that particular occasion he entered 
the dining room some time after the Reverend 
Jones had left, seated himself at a table; a wait- 
ress brought him a menu and left; that a few 
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minutes later another waitress returned and told 
him he could not eat in the dining room. After a 
few moments, plaintiff alleged, he left the dining 
room, went to the desk to complain, was told 
the proprietor was in the kitchen, went and 
made his complaint to the owner of the de- 
defendant corporation who was also one of its 
chefs. He alleges he received no satisfaction 
from him. The defendant and its employees 
claim that plaintiff was not refused the right 
to eat in the dining room but was told that if 
he were in a hurry, he could get faster service 
in the bar. These generally are the facts. 

There was some conversation between plain- 
tiff and employees of the defendant corporation 
and it appears to this court that said employees 
were discourteous. 

Section 40 of the Civil Rights Law is entitled 
“Equal rights in places of public accommoda- 
tion, resort or amusement”. It reads in part as 
follows: 


“All persons within the jurisdiction of this 
state shall be entitled to the full and equal 
accommodations, advantages, facilities and 
privileges of any places of public accommo- 
dations, resort or amusement * * * to the 
effect that any of the accommodations, ad- 
vantages, facilities and privileges of any 
such place shall be refused, withheld from 


or denied to any person on account of race, 
creed, color or national origin, or that the 
patronage or custom thereat, of any person 
belonging to or purporting to be of any 
particular race, creed, color or national 
origin is unwelcome, objectionable or not 
acceptable, desired or solicited.” 


The purpose of the law is unequivocal. All 
persons within the jurisdiction of the State of 
New York are to be treated equally. It gives 
to none superior rights or inferior rights. 

In the instant case, plaintiff had been ac- 
commodated and remained in the hotel for two 
days. His only complaint is the treatment ac- 
corded him at breakfast on Sunday morning. 
It was an unfortunate incident but could have 
happened to any one, regardless of color. That 
there was no intended discrimination is best 
shown by the fact that Reverend Jones, of the 
same color and race, had been served his break- 
fast a short time earlier. These occasions hap- 
pen to all persons at times because of impatient 
or discourteous employees. Under these circum- 
stances this court is not of the opinion that the 
law should be extended to classify such occur- 
rences under discrimination. 

The complaint of the plaintiff is dismissed on 
the merits and judgment should be entered in 
favor of the defendant. Submit order. 





ELECTIONS 


Registration—Louisiana 





Dr. John I. REDDIX v. Mrs. Mae LUCKY, Registrar of Voters, Ouachita Parish, Louisiana. 
United States District Court, Western District, Louisiana, February 11, 1957, Civ. No. 5733. 


SUMMARY: The plaintiff, a Negro, was a registered voter in Ouachita Parish, Louisiana. In 
April, 1956, a challenge was filed against his name, as being illegally registered, by two 
registered voters of the parish in accordance with the provisions of Louisiana Revised Statutes, 
1950, Title 18, § 133. The parish registrar of voters notified the plaintiff, as well as a large 
number of others similarly challenged, by mail and publication, and cancelled the registra- 
tion of the plaintiff when he failed to appear in the time allowed to contest the challenge. 
The plaintiff brought an action in federal district court against the parish registrar for 
declaratory and injunctive relief and money damages, claiming that his registration was 
challenged solely on the basis of his race and that his name was illegally removed from 
the register. The defendant moved to dismiss the case. The court, treating the motion to 
dismiss as a motion for a summary judgment, stated that the complaint did not raise a 
justiciable issue but merely alleged that the defendant had done what the state law required 
her to do. The court further found that the plaintiff had failed to exhaust the remedies avail- 
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able to him by seeking re-registration and had brought his case prematurely. In the exercise 
of its equitable discretion, however, the court deferred the granting of the motion for a sum- 
mary judgment for a period of sixty days to permit the plaintiff to request re-registration. 
[See also Sharp v. Lucky, p. 431, and statements made to Congressional committees, printed 


at p. 469.] 
DAWKINS, Chief Judge. 


RULING ON MOTION TO DISMISS 


We have studied the record, the respective 
briefs and authorities cited, and have arrived at 
the following conclusions: 


FINDINGS OF UNDISPUTED FACTS 


1. On April 26, 1956, plaintiff, a negro, was a 
registered voter in Ouachita Parish, Louisiana, 
at which time defendant was the Registrar of 
Voters for that Parish. She has continued in office 
as such to the present time. 


2. On that date, Wesley Burdine and John J. 
Feeback, registered voters in the Parish, filed an 
affidavit with defendant challenging the validity 
of plaintiffs voter registration, pursuant to the 
provisions of Louisiana Revised Statutes 18:133. 
This challenge was not made by defendant. 


8. Immediately upon receiving the challenge, 
defendant mailed the original of it to plaintiff, 
at the address listed on his registration card, 
together with the citation provided for by the 
Statute. Plaintiff undoubtedly received this in 
the regular course of mail, for he does not make 
contrary allegations in his complaint or counter- 
affidavit. 


4, Plaintiff thereby was notified to appear in 
person before the Registrar, or her Deputy, 
within ten days, in order to prove his right to 
remain on the registration rolls, or suffer his 
name to be erased from them. 


5. In accordance with L.S.A.-R.S. 18:182 and 
133, defendant also caused notice of this and a 
number of other challenges to be published in 
the “Monroe News Star,” a daily newspaper pub- 
lished in the Parish, on May 10 and 11, 1956. 
This publication gave further notice to plaintiff, 
and the other voters whose registrations had 
been challenged, as required by the Statute, to 
appear at defendant’s office, and “. . . prove the 
correctness of their registration as provided by 
law within ten days from the date of notice 
or three days from date of last publication, 
whichever is later.” 


6. Plaintiff did not appear at defendant's of- 
fice, in order to meet the challenge and prove 
the correctness of his registration, until 10:30 
A.M. on May 15, 1956, which was more than 
ten days after the notice was mailed to him and 
more than three days following the date of the 
last publication caused to be made by defend- 
ant in the newspaper. Meantime, defendant's 
office had been kept open for transaction of its 
business from the date the notice was mailed, 
except on Sundays. The office was open from 
8:00 A.M. to 5:00 P.M. on those dates, and also 
on May 12 and 14, 1956, but was closed on May 
18, 1956, which was a Sunday. 


7. On May 15, 1956, when plaintiff appeared 
at defendant's office, the registration rolls were 
closed to new registrations of voters because of 
a Democratic municipal primary election sched- 
uled to be held on May 22, 1956, the rolls having 
been closed since April 21, 1956, in accordance 
with L.S.A.-R.S. 18:170, which required such 
closing thirty days prior to any primary or 
general election. 


8. Thereafter, the registration rolls in defend- 
ant’s office were open for new registrations from 
May 283 to June 30, 1956, when they again were 
closed because of a Democratic congressional 
primary election to be held on July 31, 1956. 
They remained closed after that election until 
August 15, 1956, because of a local tax election, 
held on August 14, 1956. Following this, the 
books were open for new registrations until Oc- 
tober 5, 1956, when they again were closed be- 
cause of the National general election to be 
held on November 6, 1956. They were reopened 
on November 7, 1956, and have remained open 
every day, except Sundays and holidays, since 
that date. 


9. Since May 28, 1956, approximately 1500 
negroes have appeared at defendant’s office and 
either have qualified and were registered to vote 


_or were found not qualified. On November 6, 


1956, there were 956 registered negro voters in 
the Parish. 


10. At no time since May 15, 1956, has plaintiff 
appeared at defendant's office and requested to 
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be reregistered. However, on August 24, 1956, 
his wife, Mrs. Frances Pierce Reddix, registered 
and became qualified to vote in Ouachita Parish. 


11. Nowhere in his complaint or affidavit does 
plaintiff allege that defendant caused or per- 
mitted his voter registration to be challenged in 
contravention of L.S.A.-R.S. 18:132 and 133 or in 
an unconstitutional manner solely because of his 
race. Rather, plaintiff's allegation is to the effect 
that the persons—not defendant—who made the 
challenges of plaintiff's and other negroes’ regis- 
trations, did so “. . . wholly and solely on the 
basis of race.” He does not allege that defendant 
was a party to any conspiracy respecting these 
challenges. The only charge plaintiff makes di- 
rectly against defendant, in this respect, is that 
she “. . . mailed more challenges than her office 
could accommodate and hundreds of Negroes 
never got into her office to answer the challenge.” 


12. Plaintiff does not contest the constitutional- 
ity of the Louisiana Voter Registration Law; nor 
does he allege that it is discriminatory or that 
defendant has administered the law in a dis- 
criminatory or unconstitutional manner, either 
willfully or otherwise. Nevertheless, he seeks a 
declaratory judgment, an injunction and damages 
from defendant. Defendant has filed a motion 
to dismiss. 


CONCLUSIONS OF LAW 


1. Under Rule 12, Fed. Rules Civ. Proc., de- 
fendant’s motion to dismiss, as enlarged by her 
affidavit, should be treated as a motion for sum- 
mary judgment, under Rule 56. The injunctive 
and declaratory judgment features should be 
considered on the pleadings and affidavits, Rules 
65 and 57. Thus considered, we find from the 
pleadings and affidavits on file that there are 
no genuine issues of material fact presented by 
this record. Consequently, the motion for sum- 
mary judgment properly should be granted or 
denied on the record as it stands, without a 
trial. 

2. Under L.S.A.-R.S. 18:133, defendant was 
required to accept the affidavit of Burdine and 
Feeback, challenging plaintiffs registration. She 
legally could not have refused to accept it. 


8. Likewise, under that Section of the Statute, 
she legally was required to notify plaintiff, and 
the others whose registrations were challenged, 
by mail and by publication, as she did. 


4. Her duties in all these respects were manda- 
tory, not discretionary; and she was compelled 
to do precisely what she did, no matter how 
many challenges were filed, notwithstanding that 
she might have anticipated such action would 
overtax the facilities of her office, so as to make 
it difficult or even impossible to handle all re- 
sponses to challenges expeditiously. 


5. Since plaintiff did not present himself at 
defendant’s office, to answer the challenge 
against his voter registration, within ten days 
from the mailing of the written notice to him, 
or within three days after the last publication 
caused to be made by defendant, she then had 
no choice under the State law but to deny his 
application to answer the challenge, and she had 
to cancel his registration. Moreover, she legally 
could not have allowed him to effect a new 
registration on May 15, 1956, since the books 
then were closed for that purpose because of 
the primary election scheduled for May 22, 
1956, L.S.A.-R.S. 18:170. 


[Substance of Complaint] 


6. In substance, therefore, all plaintiff has 
alleged here is that defendant followed the State 
law to the letter. The Statute is not unfair on 
its face. Plaintiff has not made a substantial 
claim that defendant administered it in a dis- 
criminatory manner. Even if such an allegation 
were made, absent a further claim by plaintiff 
that defendant did so as a purposeful discrimi- 
nation against his rights, he cannot obtain a 
declaratory judgment or an injunction, nor can 
he recover damages from her. A discriminatory 
purpose is never presumed. It must be expressly 
alleged and shown. As stated by the Supreme 
Court of the United States in Snowden v. 
Hughes, 321 U. S. 1: 


“The unlawful administration by state 
officers of a state statute fair on its face, 
resulting in its unequal application to those 
who are entitled to be treated alike, is not 
a denial of equal protection unless there is 
shown to be present in it an element of in- 
tentional or purposeful discrimination. * * * 
But a discriminatory purpose is not pre- 
sumed, Tarrance v. Florida, 188 U. S. 519, 
520; there must be a showing of ‘clear and 
intentional discrimination, Gundling  v. 


Chicago, 177 U. S. 188, 186; see Ah Sin v. 
Wittman, 198 U. S. 500, 507-508; Bailey v. 
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Alabama, 219 U. S. 219, 231. * * *” (Em- 
phasis supplied. ) 


7. Plaintiffs lack of good faith, in applying 
here for a declaratory judgment and an injunc- 
tion—equitable and discretionary remedies—is 
shown plainly by his deliberate failure to seek 
reregistration since May 15, 1956, although he 
could have done so at any of the times the 
registration rolls have been open. His bad faith 
—his sheer stubborn vindictiveness—is doubly 
demonstrated by the fact that his wife applied 
for and actually was granted registration, as did 
a large number of other negroes, but he will- 


fully has refused to do so. He apparently pre- - 


fers litigation to registration. In exercising the 
sound discretion with which Courts of equity 
are vested, we find that declaratory or injunctive 
relief should not be granted in such circum- 
stances. 80 C.J.S., “Equity,” § 93; American 
Insurance Company v. Lucas, 38 F. Supp. 896, 
affd. 129 F. 2d 148, cert. denied 317 U. S. 687; 
Fort v. Buffalo Eagle Colliery Company, 122 F. 
2d 555; Findley v. Odland, 127 F. 2d 948; Austin 
v. Texas-Ohio Gas Company, (5th Cir.) 218 
F. 2d 739. 


[Exhaustion of Remedies] 


8. In the same respect, another serious defect 
in plaintiff's suit is that, at best, it is decidedly 
premature. He has not exhausted the adminis- 
trative remedy, available to him, by attempting 
to reregister. We are aware, of course, that the 
Fifth Circuit Court of Appeals has held, in 
Hall v. Nagel, 154 F. 2d 931, that the procedure 
provided for by the Louisiana Constitution, Ar- 
ticle 8, Section 5, and by L.S.A.-R.S. 18:188, for 
appeals from a Registrar's denial of voter regis- 
tration, is a judicial, not an administrative, 
remedy, not required to be exhausted before 
bringing an action for wrongful discrimination 
in a Federal court: That decision does not hold, 
however, that a person who wishes to register is 
exempt, simply because he is a negro, from tak- 
ing the first and only administrative step, namely, 
requesting the Registrar to permit him to register 
at a time when such legally may be done. In 
our opinion, he must do this, at least, before he 
may have any standing in a Federal court to 
complain that his Federal rights have been dis- 
criminated against. Carson v. Board of Education 
of McDowell County, (4th Cir., 1955) 227 F. 
2d 789; Hood v. Board of Trustees of Sumter 
County School District, (4th Cir., 1956) 232 F. 


2d 626; Peay v. Cox, (5th Cir. 1951) 190 F. 2d 
626, 


[No Liability for Damages] 


9. Moreover, plaintiff may not sue to recover 
damages from defendant in this Court. She 
merely obeyed her duty under the State law 
and cannot be held civilly liable for this, here 
or elsewhere. Spalding v. Vilas, 161 U. S. 483. In 
Dinwiddie v. Brown, (5th Cir.) 230 F. 2d 465, 
the Court said: 


“This is not to deny that if state officers 
conspire with private individuals in such a 
way as to defeat or prejudice a litigant’s 
rights in state court, that would amount to 
a denial of equal protection of the laws by 
persons acting under color of state law. It 
is another matter, however, where they act 
wholly within their official responsibilities 
and do not intentionally cooperate in any 
fraudulent scheme. In such a case, the tort 
is solely that of the private individuals, and 
redress of the wrong rests with the state 
courts. Collins v. Hardyman, 341 U. S. 651, 
71 S. Ct. 987, 95 L. Ed. 1253.” (Emphasis 
supplied. ) 


See also, to the same effect, McGuire v. Todd, 
(5th Cir.) 198 F. 2d 60. 


10. Plaintiff may not maintain this suit as 
a class action, under Rule 23(a), Fed. Rules Civ. 
Proc., because his civil rights have not been 
violated by defendant, and he thus may not sue 
vicariously for violations, if any, of the civil 
rights of others. Brown v. Board of Trustees of 
LaGrange Ind. Sch. Dist., (5th Cir.) 187 F. 2d 
20; Martinez v. Maverick Co. Imp. Dist. No. 1, 
(5th Cir.) 219 F. 2d 666. 

11. If Burdine and Feeback wrongfully chal- 
lenged plaintiff's registration, they may be held 
liable to him in a State court action, but that 
claim may not be brought in this Court. They 
acted merely as individuals, not as officers of 
the State; and this Court would not have juris- 
diction of such claim. Collins v. Hardyman, 341 
U. S. 651. 


[ Motion Could be Granted] 


* 192. For these reasons, defendant’s motion for 
summary judgment could be granted now and 
the suit dismissed. However, we are not con- 
strained to take such action at this time, because 
we are impressed that L.S.A.-R.S, 18:182 and 188 
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may have been misused against plaintiff, in an 
unfair manner, not by defendant but by Burdine 
and Feeback, and possibly by them or other 
challengers against other negroes in Ouachita 
Parish. This statement is based particularly upon 
the timing of the challenges, just prior to an 
election, when the books were closed for new 
registrations. We also are impressed with the 
fact that, although defendant had no alternative 
under the State law but to accept the challenges 
and proceed exactly as she did, such a large 
number of challenges were made that many of 
the persons whose registrations were challenged 
were unable to be served properly by defend- 
ant’s staff before the legal delays expired. 


18. It does not lie within our province even 
to suggest it, but, in order to insure that this 
type of conduct, and the possibly unfair results 
which attended it, will not happen again, it 
seems to us that the Louisiana Legislature might 
amend the registration Statute so as to provide 
that no challenges may be made later than thirty 
days prior to an election; and to make challengers 
civilly liable in damages to voters whose registra- 
tions are challenged by them without adequate 
reasons. This is not to say that the Statute, as 
presently written, is unfair, for it is not. This is 
to say, however, that it can be used unfairly by 
challengers, as appears to have been done here. 


[Jurisdiction Retained] 
14. Accordingly, in the exercise of our equit- 


able discretion, we will defer ruling upon de- 
fendant’s motion for a period of sixty days from 
this date, and will retain jurisdiction during that 
time. If plaintiff justifiably can and does file an 
amended and supplemental complaint in this 
action within that delay, alleging on oath that 
he has attempted to reregister as a voter in 
Ouachita Parish, Louisiana, and has been denied 
the right to do so by defendant or her deputy, 
solely on account of his race, then we will order 
a trial on that issue to determine the true facts, 
and thereafter will rule upon the record as thus 
presented. If plaintiff does not file such a supple- 
mental and amended complaint within that de- 
lay, we then will be entitled to assume 1) that 
he has succeeded in reregistering, or 2) that 
he has not been discriminated against solely on 
account of his race, or 3) that he has not at- 
tempted to reregister, and thereby has waived 
his claims herein. Defendant's motion for sum- 
mary judgment then will be granted and the 
suit dismissed. There is ample precedent for 
this procedure being utilized in so-called civil 
rights cases, as a matter of comity, in order to 
avoid a needless clash between State and Fed- 
eral authority. See Cooper v. Hutchinson, (8rd 
Cir., 1950) 184 F. 2d 124; Brown v. Rutter, 
(W.D. Ky., 1956) 139 F. Supp. 679; and authori- 
ties therein cited. 


THUS DONE AND SIGNED, in Chambers, 
in Shreveport, Louisiana, this 11th day of Febru- 
ary, 1957 





Following the entry of the above order, the plaintiff filed a motion seeking the immediate 
entry of judgment in the case so that an appeal might be taken. The court granted the motion 
and, on February 25, 1957, entered an order dismissing the action. The motion of the 
plaintiff and the court’s order of dismissal follow: 


MOTION 


NOW INTO COURT through undersigned 
counsel, comes Dr. John I. Reddix, plaintiff in 
the above numbered and entitled cause, and 
respectively show: 

As 


That plaintiff has received the opinion of the 
court in the above case filed February 11, 1957 
and noted that said opinion gave plaintiff sixty 
(60) days to amend the complaint as instructed 
in the opinion or the suit will be dismissed at 


the expiration of sixty (60) days of the date 
of the filing the opinion. 

That plaintiff does not desire to amend his 
petition in accord with the opinion and will 
not do so at this time and will stand upon his 
petition as originally filed; that plaintiff desires 
and is entitled to request the court to enter its 
order in the above case in accord with the 
opinion so that plaintiff may proceed further 
with the case without unnecessary delay to 
the Fifth Circuit Court of Appeals. 





























a 

The plaintiff is entitled to and desires the court 
to rule on the objections filed to the interroga- 
tories propounded to the defendant in this case. 

WHEREFORE, mover pray that this court 
enter judgment in accord with the opinion filed 
in this case immediately and permit the case to 
proceed further without unnecessary delay to 
the Fifth Circuit Court of Appeals. 

FURTHER PRAY that the court rule upon 
the objections to the interrogatories propounded 
to the defendant in this case. 


FINALLY PRAY for full general and equita- 


ble relief. 


/s/ James Sharp, Jr. 
Attorney for Mover 


JUDGMENT 


The above entitled cause came before the 
Court on defendant’s motion to dismiss, as en- 
larged by her affidavit, which under Rule 12, 
Federal Rules of Civil Procedure, is treated 


as a Motion for Summary Judgment, under Rule 
56. 


COURTS 
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The court, having considered the pleadings 
and affidavits on file, finds that there are no 
genuine issues of material fact presented by the 
record. The facts necessary to the determination 
of this motion are as found in the written ruling 
of February 11, 1957. 

The court, being of the opinion that the mo- 
tion for summary judgment could be granted, 
in the exercise of its equitable discretion de- 
ferred ruling on said motion for a period of 
sixty days to allow plaintiff an opportunity to 
file an amended complaint, which plaintiff has 
refused to do, as shown by his motion of Febru- 
ary 20, 1957. 

NOW, THEREFORE, the court finds that 
the defendant is entitled to a summary judg- 
ment as a matter of law, for the written reasons 
filed on February 11, 1957. 

IT IS, THEREFORE, ORDERED, AND DE- 
CREED that the defendant's motion for sum- 
mary judgment be and the same hereby is 
granted and plaintiffs suit is dismissed at his 
costs. 


Shreveport, Louisiana, this February 25, 1957. 





ELECTIONS 


Registration—Louisiana 


James SHARP, Jr. v. Mrs. Mae LUCKY, Registrar of Voters, Ouachita Parish, Louisiana. 
United States District Court, Western District, Louisiana, January 30, 1957, Civ. No. 5784. 











SUMMARY: The plaintiff, a Negro, brought an action for damages in federal district court 
against the defendant as registrar of voters of Ouachita Parish, Louisiana. The plaintiff 
claimed that the registrar had injured him in his status as an attorney in the representation of 
his client by refusing him permission to inspect the registration card of a client in the office 
of the registrar because the cards of all Negroes whose registration had been challenged were 
kept in another room. An injunction also was sought against the registrar denying the use 
of her office to Negroes appearing on registration matters. The registrar filed a motion to 
dismiss. The court granted the motion and dismissed the action, holding that it did not have 
jurisdiction of the claim insofar as it involved an alleged infringement of the plaintiff’s right 
to practice law as that is wholly a state-controlled privilege, and that the other allegations of 
the complaint did not state a valid cause of action. [See also Reddix v. Lucky, p. 426, and 
statements before Congressional Committees, printed at p. 469.] 

DAWKINS, Chief Judge. -preme Court of this State. He is a registered 
voter. He brings this action against defendant, 
who also is a Louisiana citizen, in her official 
capacity as Registrar of Voters for Ouachita 
Parish, Louisiana. 

Plaintiff claims that his rights of citizenship, 


RULING ON MOTION TO DISMISS 


Plaintiff is a Negro citizen of Louisiana, who 
has been licensed to practice law by the Su- 
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under the Fourteenth and Fifteenth Amend- 
ments to the United States Constitution, have 
been violated by defendant; and seeks to invoke 
jurisdiction here under 28 U.S.C.A. §§ 1848 and 
1857. He apparently also seeks a declaratory 
judgment under 28 U.S.C.A. § 2201, et seq., al- 
though that Section of the Judicial Code is not 
cited in his complaint. 

The prayer is for a decree that 1) “. . . the 
defendant has refused to permit plaintiff and 
the class he represent (sic) register to vote and 
answer, reply or adjust matters in her office 
solely because of their race and color .. .” in 
violation of the Fourteenth and Fifteenth Amend- 
ments; 2) that defendant “.. . and her succes- 
sors in office be ordered to cease, desist and 
refrain from arbitrarily and capriciously dis- 
criminating and segregating (sic) against plain- 
tiff and any members of the class he represent 
(sic) and Negroes generally in her office solely 
because of their color and race”; 3) that a perma- 
nent injunction to that effect be issued; 4) that 
plaintiff have judgment against defendant in 
damages for $25,000. 

As appears from the language quoted, he 
also attempts to bring the suit as a class action 
under Rule 23(a), Fed. Rules Civ. Proc., on 
the ground that the class which he allegedly 
represents, “. . . namely, Negro citizens of the 
State of Louisiana, similarly situated, who are 
(Emphasis ours) duly qualified electors under 
the Constitution and laws of the United States 
and of the State of Louisiana . . .” are “. . . so 
numerous as to make it impracticable to bring 
them all before the Court and for this reason 
plaintiff prosecutes this action in his own behalf 
and in behalf of the class without specifically 
naming them in this petition.” 


[Allegations of Complaint } 


Briefly, stripped of conclusions and super- 
fluities, the complaint makes the following al- 
legations: That on August 25, 1956, plaintiff 
went to defendant's office in the Ouachita Parish 
Court House during regular business hours “. . . 
as the attorney for one WILLIE L. TILLMAN, 
for the purpose of advising his client whether 
or not his registration card was incorrectly filled 
out; that plaintiff was so employed because 
he had received a letter from the office of the 
Registrar advising in substance that his card 
was not properly filled (sic) and that he must 
appear within ten days and make out a new 


registration card”; while at defendant’s office, 
“,.. they were immediately advised that Negroes 
would have to go to the police jury room to be 
waited on and that only white persons could be 
waited on in her office”; “That plaintiff told de- 
fendant his name and presented to defendant 
his membership card for the Louisiana State 
Bar Association and told her he represented 
WILLIE L. TILLMAN and wanted to see his 
card for the prupose (sic) of answering her 
correspondence to him; that defendant advised 
that all the cards for Negroes were in the police 
jury room and only cards for white persons were 
in her office and only white persons were waited 
on in there and that defendant handled all white 
persons and her assistant Mrs. Morin took care 
of all colored people”; “That defendant refused 
to let plaintiff and his client see his card and 
comply with her letter in her office soley (sic) 
because they are Negroes and that she has and 
is at present segregating Negroes in her office 
soley (sic) on the basis of their race. That she 
has entertained questions of White Attorneys 
relative to cards of their clients in her office and 
also questions concerning same from ordinary 
business citizens . . .”; “That because of the acts 
of defendant as above stated plaintiff's client has 
lost his status as a voter in Ouachita Parish all 
because plaintiff was prevented from represent- 
ing his client soley (sic) because of his race; that 
consequently plaintiff has been damaged in his 
profession to the extent of TWENTY-FIVE 
THOUSAND AND NO/100 ($25,000.00) DOL- 
LARS.” (All emphasis ours. ) 


[Motion to Dismiss] 


Defendant has filed a motion to dismiss for 
lack of jurisdiction and for failure to state a 
claim upon which relief can be granted. Oral 
arguments on the motion were heard on Decem- 
ber 27, 1956. At that time defendant’s counsel 
already had filed their brief, on December 19, 
1956. Plaintiff, representing himself, insisted that 
the Court render an immediate decision upon 
the motion, but we declined to do so and fixed 
a delay of ten days from the date of the hearing 
within which he was to file a brief in opposition 
to the motion. Notwithstanding this, he has not 
seen fit to favor us with a brief, or any citation 
of authority; but, rather than rely simply upon 
the oral argument, and authorities cited by de- 
fendant’s counsel, we have thoroughly researched 
the questions presented and believe we have 
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arrived at a sound and satisfactory answer to 
them. 

It is important, we think, in analyzing plain- 
tiffs charges against defendant, to take note of 
what facts he does not allege in his complaint, 
as well as what he affirmatively avers; i.e., ab- 
sence of jurisdiction will more clearly appear by 
enumeration of its deficiencies. He does not 
allege that his registration as a voter was chal- 
lenged or cancelled. He does not allege that he 
was refused all access to his client’s registration 
card, but simply was told that it was in another 
room in the Court House. He does not allege 
that defendant caused or permitted his client's 
registration to be challenged improperly or il- 
legally, or that it was cancelled in a discrimina- 
tory manner. He does not allege that defendant’s 
assistant, Mrs. Morin, refused to let him see his 
client’s card, and does not allege that he even 
asked her to let him see it. He does not allege 
that the Police Jury Room is not equally as 
accessible, convenient, comfortable or useful as 
any other room in the Court House, and he 
does not allege that he could not have trans- 
acted his business there as well as at another 
place. Moreover, he does not even allege that 
he legally could have succeeded in getting his 
client’s registration reinstated, no matter where 
his card was kept. 


[Analysis of Charges] 


In short, all he actually complains about is that 
the registration cards of white voters and those 
of negro voters were kept in different rooms; 
and in effect that, because of this, he refused to 
go to the room or office where his client’s card 
was kept, although he was perfectly free to do 
so. 
There has been much controversy, in recent 
time, on many aspects of segregation, but we be- 
lieve this is the first time any Court has been 
asked to enjoin the segregation of inanimate ob- 
jects. No Court has extended the Constitution 
that far, and we certainly will not do so. 

In the final analysis, what plaintiff asserts 
here is that, as a lawyer, he “lost his case”, 
simply because of what he refused to do, not 
because of what defendant did or failed to do. 
Without regard to the merits or demerits of his 
client’s position, which is not before us since 
the client has not sued, he asks us to grant a 
harsh remedy, not for the protection or vindi- 
cation of any of his Federal constitutional or 
statutory (42 U.S.C.A. §§ 1971, 1981, et seq.) 


rights, but merely to foster and promote his 
decisions and activities as a lawyer. That we 
cannot and will not do. 


[Right to Practice Law] 


As long ago as December, 1872, shortly after 
the adoption of the Fourteenth Amendment and 
enactment of the so-called Civil Rights laws by 
Congress, the Supreme Court of the United 
States, in Bradwell v. State of Illinois, 16 Wall. 
130, held that the right to practice law is not a 
Federal right, the privileges and immunities of 
which are guaranteed by the Federal Constitu- 
tion, but is merely a license or privilege which 
may be granted, taken away, or regulated by 
the sovereign States. In that case the plaintiff 
was a woman who, otherwise fully qualified, had 
been denied a license to practice law by the 
Supreme Court of Illinois. In affirming that 
Court’s decision, the United States Supreme 
Court said: 


“In regard to that amendment counsel for 
the plaintiff in this court truly says that there 
are certain privileges and immunities which 
belong to a citizen of the United States as 
such; otherwise it would be nonsense for the 
fourteenth amendment to prohibit a State 
from abridging them, and he proceeds to 
argue that admission to the bar of a State 
of a person who possesses the requisite learn- 
ing and character is one of those which a 
State may not deny. 

“In this latter proposition we are not 
able to concur with counsel. We agree with 
him that there are privileges and immunities 
belonging to citizens of the United States, 
in that relation and character, and that it 
is these and these alone which a State is 
forbidden to abridge. But the right to ad- 
mission to practice in the courts of a State 
is not one of them. This right in no sense de- 
pends on citizenship of the United States. 
It has not, as far as we know, ever been made 
in any State, or in any case, to depend on 
citizenship at all. Certainly many prominent 
and distinguished lawyers have been ad- 
mitted to practice, both in the State and 
Federal courts, who were not citizens of the 
United States or of any State. * * * 

2 o * 


“@ ® * the right to control and regulate 
the granting of license to practice law in the 
courts of a State is one of those powers 
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which are not transferred for its protection 
to the Federal government, and its exercise 
is in no manner governed or controlled by 
citizenship of the United States in the party 
seeking such license.” (Emphasis supplied. ) 


Again, in October, 1893, in In re Lockwood, 
154 U. S. 116, the Court reaffirmed its holding 
in the following language: 


“* ® © Our interposition seems to be in- 
voked upon the ground that petitioner has 
been denied a privilege or immunity belong- 
ing to her as a citizen of the United States, 
and enjoyed by the women of Virginia, in 
contravention of the second section of Ar- 
ticle IV of the Constitution and of the 
Fourteenth Amendment. 

= = = 

“In Bradwell v. The State, 16 Wall. 180, 
it was held that the right to practice law in 
the state courts was not a privilege or im- 
munity of a citizen of the United States; 
that the right to control and regulate the 
granting of license to practise law in the 
courts of a State is one of those powers that 
was not transferred for its protection to the 
Federal government, and its exercise is in 
no manner governed or controlled by citizen- 
ship of the United States in the party seek- 
ing such license.” 


In September, 1894, in Green v. Elbert, et al., 
63 F. 308, the Court of Appeals for the Eighth 
Circuit, in passing upon a suit for damages 
brought under the same Federal Civil Rights 
Statutes here invoked, on account of an alleged 
conspiracy to deprive a lawyer of the right to 
practice law, held: 


“A conspiracy to deprive a lawyer of his 
right to practice law in a state court is not 
a conspiracy to interfere with any right or 
privilege granted, secured, or protected by 
the constitution or laws of the United 
States. There is no act of congress conferr- 
ing on the courts of the United States juris- 
diction over a civil suit for damages resulting 
from such a conspiracy, and it would be 
beyond the constitutional competency of 
congress to pass such an act. * * *” 


Again, in November, 1938, the Court of Ap- 
peals for the Ninth Circuit, in Mitchell v. 
Greenough, et al., 100 F. 2d 184, in another 
suit for damages on account of an alleged con- 


spiracy to deprive that plaintiff of the right to 
practice law, held that such was not a violation 
of the Federal Civil Rights Statutes, and that 
the District Court wherein the suit was filed 
had no jurisdiction to entertain such a suit: 


“® © ® The conspiracy charged is claimed 
to come under the provisions of the federal 
statutes (8 U.S.C.A. §§ 48, 47 [mow 42 
U.S.C.A. §§ 1983, 1985], supra). We pause 
here to observe that the right to practice 
law in the state court has been held by the 
Supreme Court not to be a privilege granted 
by the Federal Constitution or laws. * * *” 
(Citation in brackets ours. ) 


It is plain, therefore, that we do not have 
jurisdiction of this case. Only a State, not a 
Federal, privilege is sought to be enforced. The 
assertions of Federal questions are merely color- 
able and insubstantial, Charlton v. City of 
Hialeah, (5th Cir.) 188 F. 2d 421; Hewitt v. 
City of Jacksonville, (5th Cir.) 188 F. 2d 428; 
Yglesias v. Gulfstream Park Racing Assn., (5th 
Cir.) 201 F. 2d 817; McGuire v. Todd, (5th Cir.) 
198 F. 2d 60; Dinneen v. Williams, (9th Cir.) 
219 F. 2d 428. Since there is no diversity of 
citizenship present, both plaintiff and defendant 
being citizens of Louisiana, we likewise have 
no jurisdiction under 28 U.S.C.A. § 1332. 


[Not Class Action] 


If jurisdiction existed, still plaintiff could not 
maintain this as a class action, because his right 
to practice law is purely personal, his voter 
registration has not been cancelled, and there 
is no showing that he does or can genuinely 
represent the class whose interests he purports 
to champion. As stated by the Court of Appeals 
for the Fifth Circuit in Brown v. Board of Trus- 
tees of LaGrange Ind. Sch. Dist., 187 F. 2d 20: 


“# ® ® plaintiff has wholly failed to plead 
or prove any deprivation of his civil rights 
and it is elementary that he has no standing 
to sue for the deprivation of the civil rights 
of others. * * *” 


See also Martinez v. Maverick Cy. Con. & Imp. 
Dist. No. 1, (5th Cir.) 219 F. 2d 666. 

Moreover, even if we had jurisdiction of the 
action, plaintiff has failed utterly to state a 
claim, valid in law, upon which any relief can 
be granted. 
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For these reasons, the motion to dismiss must 
be GRANTED. 
Present proper decree for signature. 
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THUS DONE AND SIGNED, in Chambers, 


in Shreveport, Louisiana, this 30th day of Janu- 
ary, 1957. 





FAMILY RELATIONS 
Child Custody—lllinois 


Samuel B. FOUNTAINE v. Bette Pannos FOUNTAINE 
Appellate Court of Illinois, First District, Second Division, April 3, 1956, 183 N.E.2d 532. 


SUMMARY: Following a divorce of his white wife by a Negro man, the custody of two children 
of the marriage was awarded to the father. After establishing another home, the former wife 
petitioned an Illinois state court for award of custody of the children. The court, although 
finding that custody could be suitably awarded either to the mother or father, found that the 
children had predominantly Negro racial characteristics and on that basis ordered that cus- 
tody continue in the father. On appeal the Illinois Appellate Court reversed and remanded, 
holding that the trial court had abused its discretion in considering racial characteristics of 
the children to be determinative of the award of custody. 


McCORMICK, Presiding Justice. 


An appeal was taken from an order entered 
on December 28, 1954, in the Circuit Court of 
Cook County denying the petition of the de- 
fendant (the mother) for the custody of the 
two minor children of the parties which had 
previously been awarded to the father, the 
plaintiff, by a decree of divorce entered April 
23, 1953. 

It appears from the record that the defendant, 
a woman of the Caucasian race, had married 
Samuel B. Fountaine, a member of the Negro 
race. To this marriage two children were born. 
A complaint for divorce was filed by the plaintiff 
against the defendant alleging desertion. The 
defendant was not represented by counsel, but 
signed a stipulation in the office of the attorney 
for the plaintiff wherein, among other things, 
she agreed that the father should have the care, 
control and custody of the two minor daughters, 
and on April 23, 1954, after hearing, a decree 
for divorce was entered in favor of the plaintiff 
giving the care, control and custody of the two 
children to the father. At the time of the decree 
the children were aged five and four years. The 
father took the children to live with him in the 
home of his mother, stepfather, sister and sister- 
in-law, who took care of the children during the 
time he was at work. The two children have 
resided continuously in Glencoe, Illinois, with 
the plaintiffs family from August, 1952, until 


January, 1953, and from February 20, 1953, to 
the present time subject to visitation rights 
granted to the defendant. 


[Wife Remarried] 


The defendant went to California seeking em- 
ployment and was out of the state for approxi- 
mately one year, after which time she returned 
to Chicago and was married to a member of 
the Caucasian race. He obtained a home for him- 
self and defendant, with adequate living quarters 
for the minor children, on the south side of the 
city of Chicago in a neighborhood in which both 
white and colored people live, in which there 
are many mixed marriages and both colored and 
white children attend the same school. 

Plaintiff answered defendant's petition for 
custody of the children and there was a full 
hearing before the trial court. From the evi- 
dence adduced at that hearing it appears that 
at the time when the defendant signed the cus- 
tody agreement the father was not supporting 
them, that she had no money and could not 
work because she had no one to take care of 
the children; that the plaintiff had served a 
term in the penitentiary at Joliet from February, 


* 1952, to February, 1953, on a conviction for 


rape; that the present husband of the defendant 
is willing to make a home for the children if the 
custody is awarded to their mother, his wife. In 
the hearing the court had the opportunity to 
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observe the plaintiff, the defendant, her present 
husband, the paternal grandparents, and the 
paternal aunt. 


The plaintiff in his answer to the petition set 
up that the two children have “the outstanding 
basic racial characteristics of the Negro race 
* * © and that for racial and religious reasons 
these children will make a better adjustment to 
life if allowed to remain identified, reared and 
educated with the group and basic stock of the 
plaintiff, their father.” 


[Action of Trial Court] 


At the hearing the trial court had the two 
children before him. The children apparently 
had more of the racial characteristics of the 
father than of the mother. The court stated that 
in his opinion the mother was a fit person to have 
the custody of the children and that there was 
no difference in the character or the condition 
of the home in which they were then residing 
than that to which the mother proposed to take 
them, that both homes were over par; and 
he said that if a difference in color was not in- 
volved in the case he would not hesitate for 
“a moment in awarding custody to the mother.” 

The defendant's theory is that the trial court 
abused its discretion in denying her custody of 
the children solely on the basis of the race and 
color of defendant mother and the minor chil- 
dren. The plaintiff contends that the trial court 
acted within its discretion inasmuch as his de- 
cision was based upon what he felt was for the 
welfare and best interests of the children. 

Under the Illinois divorce statute, Ill. Rev. 
Stat. 1955, ch. 40, § 14, the trial court is clothed 
with a wide discretion in determining to which 
parent the custody of a child shall be awarded. 
Such discretion is, however, a judicial one which 
may be reviewed. Nye v. Nye, 411 IIl. 408, 105 
N.E.2d 300; Cohn v. Scott, 231 Ill. 556, 83 N.E. 
191; Buehler v. Buehler, 305 Ill. App. 609, 27 
N.E.2d 1008. It has also been held in this state 
that other things being equal the mother will 
ordinarily be awarded the custody of children of 
tender years. Nye v. Nye, supra; Miner v. Miner, 


11 Ill. 48; People ex rel. Gaddis v. Gaddis, 240 
Ill. App. 508; Buehler v. Buehler, supra. The 
controlling factor which should always influence 
the decision of the court in awarding custody is 
the best interest and welfare of the child. See 
cases cited. 


[Discretion Abused] 


In the case before us the competent and ex- 
perienced trial judge carefully and conscienti- 
ously considered the problem before him, having 
in mind the best interests and welfare of the 
children, and he concluded that such interest 
and welfare would be best served by leaving 
the children to reside with the father’s family 
under the decree of the court previously entered. 
However, from the record before us it appears 
that the court came to this conclusion solely be- 
cause of the racial physical characteristics of the 
children before him, and that he would have 
awarded the custody of the children to the 
mother except that they had the appearance of 
colored children. In passing upon the question of 
how the interests and welfare of the children will 
be best served, the court can and should take 
into consideration all relevant considerations 
which might properly bear upon the problem. 
However, we do not believe that the question 
of race alone can overweigh all other considera- 
tions and be decisive of the question. In re 
Adoption of a Minor, D.C. Cir., 228 F.2d 446; 
Moon v. Children’s Home Society of Virginia, 
112 Va. 787, 72 S.E. 707. If this was the sole and 
decisive consideration on which the trial court 
based his decision, and it so appears from the 
record before us, we feel that his discretion was 
not properly exercised under the circumstances 
in the case, even though he went to great lengths 
to ascertain how the welfare of the children 
might best be served. 

The order of the Circuit Court of Cook County 
denying the defendant’s petition for custody of 
the minor children is reversed and the cause is 
remanded for further proceedings in accord- - 
ance with this opinion. 

Reversed and remanded. 


ROBSON and SCHWARTZ, JJ., concur. 
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TRIAL PROCEDURE 
Argument of Counsel—New York 


Zonovia REYES, Committee of the Estate of Pedro Reyes, Incompetent v. ARTHUR 
TICKLE ENG. WORKS, Inc., et al. 


Supreme Court, Appellate Division, Second Dept., New York, June 18, 1956, 152 N.Y.S.2d 698. 


SUMMARY: In a personal injury action brought on behalf of a Puerto Rican in a New York 
state court the defendant’s attorney, in his closing argument, referred to a witness for the 
plaintiff as a “Puerto Rican the same as the plaintiff” who was “trying to help the plaintiff” 
in the case. Following a verdict for the defendants the trial court granted a motion to set 
aside the verdict and grant a new trial on grounds that the argument of counsel was preju- 
dicial and constituted an appeal to racial prejudice. On appeal the Appellate Division, two 
judges dissenting, held that the remarks of counsel were fair comment on the testimony of 
a witness and not an appeal to racial prejudice. The verdict was directed to be reinstated. 
[In connection with an appeal of that decision to the New York Court of Appeals, motion 
for leave to prosecute the appeal as a poor person has been granted. 157 N. Y. S.2d 369, 


October 11, 1956.] 


Before WENZEL, Acting P. J., and MURPHY, UGHETTA, BELDOCK and KLEINFELD, JJ. 


MEMORANDUM BY THE COURT 


In an action to recover damages for personal 
injuries, the appeal is from an order which on re- 
argument granted a motion to set aside the ver- 
dict in favor of appellants and for a new trial, 
on the ground that remarks of appellants’ counsel 
in summing up were prejudicial, and an appeal 
to racial prejudice. The remarks complained of 
as recalled by respondent’s counsel and the trial 
court (they were not recorded by the stenog- 
rapher), were: “This witness Cruz whom the 
plaintiff called as a witness could not be be- 
lieved—his testimony is unbelievable—he is not 
a witness who gave his name to the police—he 
is a Puerto Rican the same as the plaintiff is and 
was trying to help him in this case—he probably 
belonged to the same political club as the plain- 
tiff did.” 

Order modified by striking therefrom the last 
ordering paragraph and by substituting therefor 
a provision that upon reargument the original 
decision is adhered to. As so modified, order 
affirmed, with costs to appellant; verdict rein- 
stated, and judgment directed to be entered 
thereon. 

We regard the remarks complained of not as an 
appeal to racial prejudice but as fair comment 
on the testimony of a witness who came from 
the same place as respondent and who did not, 
at the time of the accident, inform the police 
that he had been a witness thereto. Neither 
counsel nor the court appears to have attached 
any great weight to these observations until 





the motion for reargument was made. In view 
of the overwhelming evidence in support of the 
unanimous verdict, whatever the intention of 
appellants’ counsel may have been, the remarks 
could have had no effect thereon. 


WENZEL, Acting P. J., and MURPHY and 
UGHETTA, JJ., concur. 
* * 


BELDOCK and KLEINFELD, JJ., dissent 
and vote to affirm, with the following memo- 
randum: 

The trial court found as a fact that the state- 
ment quoted by the majority was actually made 
by appellants’ trial counsel during his summing 
up, at which time it appears that immediate 
objection was taken by respondent's counsel. 
To argue before a jury that the testimony of wit- 
ness Cruz should not be believed because he is 
of the same nationality as respondent, on whose 
behalf he gave evidence, is not fair comment, 
but is a highly prejudicial imputation of racial 
prejudice deliberately and explicitly made. This 
court and courts in every jurisdiction where the 
question has arisen have consistently held that 
such an appeal to prejudice requires the setting 
aside of a verdict, despite the fact that the ver- 
dict may have been proper on the facts. Abbate 


. v. Solan, 257 App.Div. 776, 15 N.Y.S.2d 332; 


Saunders v. Champlain Bus Corp., 263 App.Div. 
683, 384 N.Y.S.2d 447; United States v. Lee 
Huen, D.C., 118 F. 442, 463; Commonwealth 
v. Kazules, 246 Mass. 564, 141 N.E. 584; Skuy 
v. United States, 8 Cir., 261 F. 316; 3 Wigmore 
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on Evidence [8d ed.], § 937; Schotis v. North 
Coast Stevedoring Co., 163 Wash. 305, 1 P.2d 
921, 78 A.L.R. 1438. An able and experienced 
Trial Justice, after having presided at, and hav- 


lasted six days, was of the opinion that the ver- 
dict, reached as the result of such an improper 
appeal, should not be permitted to stand. His 
determination should not be disturbed. 


ing been in the atmosphere of, a trial which 





TRIAL PROCEDURE 

Petit Juries—Mississippi 

Oliver Lee WALKER v. STATE of Mississippi 

Supreme Court of Mississippi, December 17, 1956, 91 So.2d 548. 


SUMMARY: Walker, a Negro, was tried and convicted in a Mississippi state court of receiving 
stolen property. Following his conviction he moved in the trial court for a new trial on 
grounds that the verdict of the all-white jury was contrary to the evidence and arose from 
prejudice against him as a Negro. In support of his motion, testimony was offered concern- 
ing the purported existence of racial ill-will both within and outside the state. The trial court 
denied the motion. On appeal the Mississippi Supreme Court affirmed. That court found 
that there had been no systematic exclusion of Negroes from the jury that convicted Walker, 
that Walker’s objection to the composition of the jury after conviction came too late, and that 
there was insufficient evidence to support a finding that the jury had convicted because of 


racial prejudice. 


LEE, Justice 


Oliver Lee Walker was indicted for, and con- 
victed of, feloniously receiving stolen property; 
and from a sentence of three years in the state 
penitentiary, he appealed. 

The State’s proof showed that, on November 
30, 1955, a trailer owned by Nott Wheeler, in 
which was loaded about two thousand pounds 
of his snapped cotton, disappeared from his 
shed. Several days later, the trailer was found 
stripped of its wheels and tires. The tires of 
which Wheeler had kept a record of the serial 
numbers, were found on the pickup truck of 
Willie Rogers and the truck of Sammy McNeil. 
Rogers and McNeil, together with W. T. McCoy, 
upon an indictment for the larceny of the trailer 
and cotton, plead guilty. These three parties 
testified as witnesses for the State. They said that 
they hooked Willie Rogers’ pickup truck to the 
trailer containing the cotton, and sitting under 
Nott Wheeler’s shed, and pulled it over to Oliver 
Lee Walker's house. They waked him up late 
at night, and he was present when they trans- 
ferred the cotton into his trailer. They then drove 
the empty trailer down the road and got rid of 
it. McNeil also testified that he did not have a 


marketing card, necessary in selling cotton, and 
sometime before this, he had talked to Walker 
about ginning some cotton for him and that he 
agreed to do so. Rogers further testified that 
Walker told him that the gin at Mound Bayou 
would run on the following Saturday, and that 
he went to that place on that date, December 
3rd; that Walker had ginned that day cotton 
both on his truck and on the trailer which the 
three men had loaded with Nott Wheeler’s cot- 
ton; and that Walker carried a sample to K. D. 
Smith, a cotton buyer, sold it to him, and gave 
him, Rogers, $44 and some cents each for him- 
self, for W. T. McCoy, and for Sammy McNeil. 
Richard Jones testified that he ginned two bales 
of cotton, each of the weight of 460 pounds for 
Walker at Mound Bayou on Saturday, December 
8rd. 


[Testimony For Defendant] 


For the defendant, K. D. Smith testified that 
he bought two bales of cotton from Walker, 
paying him with checks, each in the sum of 
$136.90. It was shown that, on December 5th, 
Walker paid his account in the amount of $36 
to Stephen Lass, who received one of the K. D. 
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Smith checks, and paid to Walker the balance 
of $100.90 in cash; and that on the same day, 
Walker, with the other check from Smith, paid 
an account in the sum of $29.73 to Fred Wilson, 
who in turn gave him the balance in cash. 
Several other witnesses testified to this effect: 
That Walker left his mother’s place on Decem- 
ber 2nd with cotton in his truck, went by Ollie 
Adams’ place, hooked onto a trailer with about 
one thousand pounds of cotton in it, and then 
went to the gin at Mound Bayou. Will Hubbard 
rode with Walker at the time. All of these wit- 
nesses said that all of this cotton was picked and 
was not snapped. 

Loraine Walker, wife of the defendant, denied 
that anyone waked her husband on the night in 
question. She said that no cotton, snapped or 
otherwise, was put in the trailer. She further 
said that the cotton was not ginned on the day 
her husband carried it to Mound Bayou, but that 
he left the trailer, came back home in his truck, 
and went back the next day. Several witnesses 
testified that the general reputation of the de- 
fendant, as a law-abiding citizen in the com- 
munity in which he lived, was good. 


[Motion For New Trial] 


In his motion for a new trial, the defendant 
there contended, as he does here, that the 
verdict was contrary to the evidence and arose 
from passion, ill will and prejudice against the 
defendant, who is a Negro. 

The three witnesses, who admitted that they 
stole the cotton and trailer, and by whom the 
State made out its case, were Negroes. Although 
Willie Rogers was cross-examined at length by 
defense counsel, he adhered firmly to his story 
and did not vacillate at all. The effect of the 
brief cross-examination of Sammy McNeil was 
emphasis rather than discredit of his testimony. 
The witness W. T. McCoy was not cross- 
examined at all. In other words, these three 
witnesses testified positively and without equiv- 
ocation that they delivered this cotton to the 
defendant, at his house, between twelve and one 
o'clock on the night in question. The evidence 
of the two white witnesses merely established 
that the trailer and cotton had been feloniously 
taken, and that the tires of the trailer had been 
recovered and identified. 

But the appellant says that, since K. D. Smith 
bought two bales of cotton from the defendant 
and paid him with checks, and these checks were 


not negotiated until the following Monday, the 
evidence of Willie Rogers that the defendant 
gave him the money for himself and the other 
two men is wholly unreasonable and incredible. 
However, neither the defendant nor any witness 
for him testified in denial that the defendant 
actually paid over money to Rogers. It is not 
wholly unreasonable that the defendant had 
money on his person and was able to make pay- 
ment for the cotton in cash without the use of 
the checks. The denial by the wife that the de- 
fendant received the cotton, and the other evi- 
dence in his behalf to the effect that the cotton, 
which was ginned, came from other sources, 
were not sufficient to overwhelm the positive and 
unimpeached statements of the three above- 
named witnesses for the State. 


[Accomplice Testimony ] 


The defendant was given the cautionary in- 
struction that the uncorroborated testimony of an 
alleged accomplice should “be viewed with great 
caution and suspicion”, and should not be im- 
probable or self-contradictory on its face. Ded- 
eaux v. State, 125 Miss. 326, 87 So. 664; Well- 
born v. State, 140 Miss. 640, 105 So. 769; State 
v. Jennings, Miss., 50 So.2d 352; Nichols v. State, 
174 Miss. 271, 164 So. 20; Cole v. State, 217 Miss. 
779, 65 So.2d 262; Pegram v. State, 223 Miss. 
294, 78 So.2d 153. 

But, after so considering such testimony, of 
course if it is reasonable, and not improbable or 
self-contradictory or substantially impeached, it 
alone may be sufficient to sustain a conviction. 
Day v. State, Miss., 7 So. 326; Wright v. State, 
130 Miss. 608, 94 So. 716; Hunter v. State, 137 
Miss. 276, 102 So. 282; Abele v. State, 188 Miss. 
772, 103 So. 370; White v. State, 146 Miss. 815, 
112 So. 27; Matthews v. State, 148 Miss. 696, 114 
So. 816; Boutwell v. State, 165 Miss. 16, 148 So. 
479; Harmon v. State, 167 Miss. 527, 142 So. 478; 
Rutledge v. State, 171 Miss. 311, 157 So. 907; 
Nichols v. State, 174 Miss. 271, 164 So. 20; W. M. 
Carter v. State, Miss., 166 So. 377; Creed v. State, 
179 Miss. 700, 176 So. 596; Cole v. State, 217 
Miss. 779, 65 So.2d 262; Pegram v. State, Miss., 


_ 89 So.2d 846. Here there were three accomplices 


rather than one. Manifestly there is no sub- 
stantial basis on which it may be said that the 
verdict was contrary to the overwhelming weight 
of the evidence. 


On this motion, the defendant called a witness 
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and asked him about press reports concerning 
the trial of a Negro minister in Montgomery, 
Alabama, arising out of a bus boycott, the ex- 
pulsion of a Negro woman from the University 
of Alabama, the passage of an interposition 
resolution by the Legislature of the State of 
Mississippi, the issuance of a manifesto by 
congressmen, protesting against a decision of the 
Supreme Court of the United States in the school 
cases, the existence of Citizens Councils in the 
State of Mississippi, and reports emanating 
from Mound Bayou in this State. But this wit- 
ness professed to know nothing about such mat- 
ters, except such as he had seen in the 
newspapers. He said that he was an average 
citizen, and that these reports had not affected 
him one way or the other. Besides, he said, “I 
didn't think there was a man on that jury who 
would take unfair advantage of a Negro because 
he was here on trial * * * I think they would be 
just as fair” to a Negro as a white man. Counsel 
for the defendant, as a witness, admitted that he 
rested his motion for a new trial on the testi- 
mony of the witness, whom he had called. Coun- 
sel did not claim that he had talked with people, 
and, from such interviews, gleaned the existence 
of a spirit of ill will toward his client. His po- 
sition seemed to be that it follows from com- 
mon knowledge that such an attitude has 
resulted. 

It was shown that the witnesses for the State 
were Negroes, except the two white witnesses 
who established the corpus delicti and the 
identification of the stolen tires. Five of the de- 
fendant’s witnesses were respected white citizens 
of the community. 


[No Systematic Exclusion of Negroes] 


The defendant did not assign or contend that 
there was a systematic exclusion of Negroes 
from the list of qualified jurors from which the 
petit jury was drawn. Actually the proof showed 
that there were fourteen Negro qualified electors 
in the county, and that the board of supervisors, 
at the regular April 1955 meeting, when the 
jury list for the ensuing year was approved, in- 
cluded in the list of potential jurors for the year 
seven or one-half of the Negroes, who were 
qualified. Under Section 264, Constitution of 
1890, a juror must be a qualified elector and able 
to read and write. Under Section 241, Consti- 
tution of 1890, among other qualifications, to be 
a qualified elector, the citizen must be duly 


registered and must have paid on or before the 
first day of February of the year in which he 
shall offer to vote all poll taxes legally required 
of him for the two preceding years. By Section 
243 of the Constitution of 1890, the poll tax is 
used in aid of the common schools. The first two 
above-mentioned Sections of the Constitution 
have been implemented by Sections 1762 and 
3235, respectively, of the Code of 1942. The 
board of supervisors at the April meeting in each 
year selects and makes a list of persons to 
serve as jurors in the circuit court. As a 
guide in doing this, they are enjoined to use the 
registration book of voters, and select and list the 
names of “qualified persons of good intelligence, 
sound judgment, and fair character.” Code Sec- 
tion 1766. It is required that the list shall con- 
tain not less than two hundred nor more than 
eight hundred names, unless the judge of the 
district shall direct that a greater or less number 
shall be listed. Code Section 1767. The clerk 
of the board of supervisors is required immedi- 
ately to deliver to the clerk of the circuit court 
a certified copy of the list. Code Section 1768. 
The clerk of the circuit court is required to put 
the names from each supervisor's district in a 
separate box or compartment, which must be 
locked and kept sealed except when juries are 
drawn. Code Section 1766. From these boxes 
or compartments, the requisite number of po- 
tential jurors to serve at a term of court are 
drawn. Code Section 1772. 

Many years ago both this Court and the Su- 
preme Court of the United States held that 
Section 241, supra, does not contravene the Con- 
stitution of the United States. Sproule v. Fred- 
ericks, 69 Miss. 898, 11 So. 472; Williams v. State 
of Mississippi, 170 U.S. 213, 18 S.Ct. 583, 42 
L.Ed. 1012. Besides, the Supreme Court of the 
United States also held that Section 264, supra, 
does not discriminate between the races, and is 
not violative of the Constitution of the United 
States. Gibson v. State of Mississippi, 162 U.S. 
565, 16 S.Ct. 904, 40 L.Ed. 1075; Williams v. 
State of Mississippi, supra. See also Wheeler v. 
State, 219 Miss. 129, 63 So.2d 517, 68 So.2d 868; 
certiorari denied 346 U.S. 852, 74 S.Ct. 67, 98 
L.Ed. 367. 


[Jury Selection Procedure] 


The action of the clerks of the circuit and 
chancery courts and the sheriff, after the judge 
had failed to do so, assembled for the purpose of 

















drawing the venire for an approaching term of 
court, in taking the slips out of the jury box and 
spreading them face up on the table so that they 
could see the names, and in selecting therefrom 
the names of those who, they thought, would 
make good jurors, was not justified by the 
statutes on jury selection. Reynolds v. State, 199 
Miss. 409, 24 So.2d 781. The opinion cited, Cook 
v. State, 90 Miss. 187, 48 So. 618, 619, where this 
Court, in making a detailed analysis of the 
statutes in reference to jury selection, said: “The 
Legislature has been very careful to guard the 
manner of selecting jurors in such way as that 
it is largely a matter of chance as to who shall 
compose the jury at any term of the court.” 
Although the proof showed that no Negro 
actually served on the jury at the March 1956 
term of the court, this was not substantial evi- 
dence of discrimination against Negroes. In a 
large county like Bolivar, with doubtless a full 
complement of names in the jury boxes, it is 
obvious that, if the names of jurors were drawn 
by chance or lot, as contemplated, the chance of 
drawing the names of the seven Negroes, or any 
of them, on the jury, was small indeed. The very 
fact that the board of supervisors placed in the 
jury box as potential jurors the names of one- 
half of the Negroes, who were qualified electors 
in the county, is strong proof that, regardless of 
previous customs and policies, the board of su- 
pervisors was not then engaged in any policy 
aimed at the systematic exclusion of Negroes 
from the list of qualified jurors from which grand 
and petit juries were to be drawn. McGee v. 
State, Miss., 40 So.2d 160, certiorari denied 338 
U.S. 805, 70 S.Ct. 77, 94 L.Ed. 487, rehearing 
denied 339 U.S. 958, 70 S.Ct. 977, 94 L.Ed. 1369. 


[No Change of Venue Sought] 


The defendant did not seek a change of venue 
although he might have done so under Section 
2508, Code of 1942, which provides as follows: 
“On satisfactory showing, in writing, sworn to 
by the prisoner, made to the court, or to the 
judge thereof in vacation, supported by the 
affidavits of two or more credible persons, that, 
by reason of prejudgment of the case, or grudge 
or ill will to the defendant in the public mind, 
he cannot have a fair and impartial trial in the 
county where the offense is charged to have been 
committed, the circuit court, or the judge there- 
of in vacation, may change the venue in any 
criminal case to a convenient county, upon such 
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terms, as to the costs in the case, as may be 
proper.” 


[Jurors Not Challenged] 


The proof showed that the defendant em- 
ployed counsel promptly after his arrest in 
January 1956, and that such counsel repre- 
sented him at a preliminary trial, and has since 
represented him. The names of the venire from 
which the jurors were selected were available to 
him, of course, prior to the convening of court, 
and the names of the jurors on the panels were 
at least available to him on the Monday before 
the trial. He raised no question whatever as to 
the propriety of the venire or the jury until he 
filed his motion for a new trial. On the con- 
trary he pled not guilty and announced that 
he was ready for trial. He did not challenge 
a single juror either for cause or peremptorily. 
But instead, he accepted the first twelve jurors 
submitted to him. 

Section 1784, Code of 1942, provides in part 
that: “* * * after the grand jurors shall have 
been sworn and impaneled, no objection shall 
be raised, by plea or otherwise, to the grand 
jury; but the impaneling of the grand jury shall 
be conclusive evidence of its competency and 
qualifications; but any party interested may chal- 
lenge or except to the array for fraud.” The 
above statute was upheld in Dixon v. State, 74 
Miss. 271, 20 So. 839; Hill v. State, 89 Miss. 
23, 42 So. 380; and State v. Forbes, 134 Miss. 
425, 98 So. 844. It has been held applicable 
even to a defendant who was not advised that 
any accusation against him was being considered 
by that body. Head v. State, 44 Miss. 731; Dur- 
rah v, State, 44 Miss. 789; Posey v. State, 86 Miss. 
141, 38 So. 824, 4 Ann.Cas. 221; Cain v. State, 
86 Miss. 505, 38 So. 227. See also Wheeler v. 
State, supra. 


[When Objections Made] 


In Flowers v. State, 209 Miss. 86, 41 So.2d 
352, certiorari denied and appeal dismissed in 
the Supreme Court of the United States May 1, 
1950, 389 U.S. 946, 70 S.Ct. 800, 94 L.Ed. 1360, 
in reconciling the above statute with the de- 


. cisions of the Supreme Court of the United 


States on the question of due process, this Court 
again held that objections, if any, to the qualifi- 
cations of grand jurors must be made, if at all 
before they are empaneled, and not after, un- 
less the accused has been denied the opportunity 
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for doing so. In that case it was shown that, 
at the time of the return of the indictment, the 
defendant was represented by an able lawyer; 
that the defendant had previously given an ap- 
pearance bond to await the action of the grand 
jury, and was presumed to have been at court 
when the grand jury was empaneled; that he 
had reason to believe that his case would be 
investigated by the grand jury when it was em- 
paneled; and that he could have obtained in- 
formation as to the venire from which the grand 
jury would be drawn eight or ten days in ad- 
vance of the court term; that after the return 
of the indictment, he pled thereto, sought and 
obtained a severance, and presented a motion 
for a change of venue; and that he then pre- 
sented motions to quash the first and second 
panels of the petit juries before filing his mo- 
tion to quash the indictment on the ground that 
there had been discrimination against members 
of the Negro race in the selection of the grand 
jury. From all of these circumstances, the court 
necessarily concluded that the accused had not 
been denied an opportunity to object to the 
qualifications of the grand jury. 


[No Denial of Opportunity to Object] 


In like manner it must be said that the ac- 
cused in this case was not denied an opportunity 
to object to the qualifications of the petit jurors 
who tried him. On the contrary it must be said 
that he opened not his mouth against them, but 
voluntarily accepted them to determine his guilt 
or innocence. After a jury has been empaneled 
and sworn, it is deemed to be a legal jury. Sec- 
tion 1798, Code of 1942. 

In McAllister v. State, 147 Miss. 180, 118 So. 
179, where the appellant had been sentenced to 
suffer the death penalty, this Court overruled 
the complaint of the appellant that he did not 
have a fair and impartial jury, where he had ac- 
cepted, without objection, the jury which tried 
him. See also Carter v. State, 147 Miss. 171, 
113 So. 177. 

On the necessity for diligence in the selection 
of jurors, 89 Am.Jur., New Trial, Section 44, pp. 
64-65, says: “It is well settled that a party who 
is aware of any circumstance affecting the 
qualifications or the competency of a juror is 
bound to make his objection by way of challenge 
before that juror is sworn, and if he fails to do 
so, he is deemed to have waived the objection 
and cannot, after an adverse verdict, assert it 


as ground for a new trial; he may not speculate 
upon a favorable result by withholding his ob- 
jection until after the verdict is returned, and 
then when the verdict is unfavorable, move for 
a new trial. Similarly, if knowledge of the dis- 
qualification of a juror is acquired after the jury 
is sworn, but before verdict, a failure to make 
objection at the time will amount to a waiver 
of the right to a new trial on that ground. It 
is equally well settled that at the instance of a 
party, a verdict will not be set aside and a new 
trial granted because a juror was disqualified, 
when failure to discover the incompetency of 
the juror or the lack of his qualification is due 
to the failure of the complaining party to exer- 
cise reasonable diligence. Thus, it has been 
ruled that a failure to make inquiries or to make 
thorough examination to determine the com- 
petency of the juror will amount to a waiver 
of objection on that ground, except, according 
to some decisions, where the objection relates 
to a matter which was not reasonably to have 
been anticipated. * * * From these principles 
it follows that to lay a proper foundation for a 
new trial for cause of this character, it must 
affirmatively be shown to the court that the 
disqualification of the juror was unknown to the 
party and his counsel at the time the jury was 
impaneled and that reasonable diligence was 
used before the jury was sworn, by inquiry of 
the juror or otherwise, to ascertain whether such 
objection to his sitting existed.” See also 66 
C.].S., New Trial, §§ 21, 23. 


[Objection Too Late] 


On the failure to object to jurors until after 
verdict, 831 Am.Jur., Jury, Section 119, p. 647, 
says: “The general rule is that objection to a 
juror because of his disqualification is waived by 
failure to object to such juror until after verdict, 
whether in a civil or a criminal case, and even 
with respect to a statutory qualification. Even 
in a capital case the disqualification of a juror 
is generally unavailable after verdict. The gen- 
eral rule stated is of special force where it 
appears that the party complaining was aware 
of the objection to the juror at the time of the 
impaneling of the jury, or where such objection 
could have been discovered by the exercise of 
ordinary diligence, and it does not appear on the 
whole case that injustice resulted * * *” See also 
50 C.J.S., Juries, § 25la. (1), b. and c., and § 
254. 
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[Prejudice Not Established] 


Neither the defendant nor his counsel claimed 
to know anything about public sentiment in the 
county. Counsel based his statement as a result 
of what he called common knowledge, but 
which was merely his private opinion. This was 
a far cry from judicial knowledge, which would 
dispense with the necessity of adducing proof 
as to matters of common knowledge. Moreover, 
counsel admitted that he did not say that the 
defendant could not get a fair and impartial trial 
in the county. 

If the solemn verdicts of juries and judgments 
of courts are to be set aside and held for nought 
on a motion for new trial when a defendant 
speculates upon a favorable result by withhold- 
ing his objection to a jury until after a guilty 
verdict is returned, then the enforcement of the 
criminal laws of this State and nation is at a low 
ebb indeed. There must be finality at some 
time. Trifling and long delays, if tolerated, 


more than anything else, bring the courts into 
disrepute. Moreover, if, in this kind of case, an 
attorney for a defendant, after conviction, may 
express as so-called common knowledge his 
private opinion that, from newspaper reports, 
the jury was prejudiced against his client and 
he did not receive a fair and impartial trial, and 
such opinion shall be deemed sufficient to set 
aside the solemn verdict and judgment of the 
court and entitle the defendant to a new trial, 
then it is clear that it would be practically im- 
possible, at the present time, to try a Negro for 
a crime committed in this State. 

It is our considered judgment that the trial 
court was fully warranted in overruling the 
motion for a new trial. No reversible error ap- 
pears in the record, and the cause is therefore 
affirmed. 

Affirmed. 


McGEHEE, C. J., and HALL, LEE, 
HOLMES and ARRINGTON, JjJ., concur. 





DEFAMATION 
Libel—South Carolina 


Maudie BOWEN v. INDEPENDENT PUBLISHING COMPANY 
Supreme Court of South Carolina, February 6, 1957, 96 S.E.2d 564. 


SUMMARY: The plaintiff, a white woman, brought an action against a newspaper publishing 
company in a South Carolina state court. The action was for libel based on the publication 
of a news item concerning the plaintiff in a section headed “Negro News.” The trial court 
directed a verdict for the newspaper company on the grounds that no malice or special 
damages were shown and that it is not libelous per se to publish of a white person that he 
is a Negro. On appeal the South Carolina Supreme Court reversed, holding that the publi- 
cation of a statement concerning a white person that he is a Negro creates a cause of action 





without proof of anything further. 
HENDERSON, A. A. J. 


Only one question is involved in this case. Is 
it libelious per se to publish in print of a white 
person that she is a Negro? 

The defendant is the publisher of the Ander- 


son Daily Mail, a newspaper of wide circulation. . 


On March 11, 1954, the paper printed a state- 
ment, under the heading “Negro News” and 
under the picture of a colored soldier, that the 
son of the appellant had been transferred to 
a government hospital. 


An action for libel was tried before Honorable 
James M. Brailsford, Jr., and a jury. The appel- 
lant testified that she is a white person, and that 
the statement was published about her son, 
naming her as his mother. The respondent of- 
fered no testimony. It moved for a directed 
verdict on the ground that there was no evidence 
of actual malice or of special damages, and that 
it is not actionable per se to publish of a white 
person that she is a Negro. The presiding judge 
directed a verdict in favor of the respondent, 
and the plaintiff has appealed. 
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Our earliest reported case on this subject is 
Eden v. Legars, 1 S. C. L. (L. Bay.) 171, de- 
cided in 1791. It is in the very first volume of 
the law reports. It was there held that calling a 
white man a mulatto is actionable in itself. 

In Wood v. King, 10 S. C. L. (1 N & McC.) 
184, decided in 1818, the Court again held that 
to call a white person a mulatto is actionable 
per se. 

In a case decided in 1821, Atkinson v. Hartley, 
12 S. C. L. (1 McC.) 203, the Court said that it 
had frequently been decided that calling a white 
person a mulatto was actionable. 

We come next to the case of Flood v. News 
and Courier Company, 71 S. C., 112, 50 S. E., 
637, and its companion case of Flood v. Evening 
Post Publishing Company, 71 S. C., 122, 50 
S. E., 641, decided in 1904. It was published that 
the plaintiff was colored. The defexdant de- 
murred to the complaint on the ground that 
under the provisions of the thirteenth, four- 
teenth, and fifteenth amendments to the Consti- 
tution of the United States the use of the word 
“colored” applied to any one is not libelous or 
defamatory. The trial judge sustained the de- 
murrer. On appeal to this Court, Chief Justice 
Pope wrote a vigorous opinion, holding that 
the Federal amendments in no way affected the 
social relations of the two races, nor made any 
change in the law of this State under which it 
is libelous to publish that a white person is 
colored. 


[Flood Case] 


The other three members of the Court, Justices 
Gary, Jones, and Woods, concurred “in the 
result, as the complaint alleges that the publica- 
tion was wilful and malicious.” Judge Brailsford, 
in the present case, construed that to mean that 
the majority of the Court held that it is not 
actionable per se to publish of a white person 
that she is a Negro unless the publication is done 
wilfully and maliciously. We do not think that 
interpretation is the correct one. We do not 
understand that the three Justices held that the 
publication was not libelous per se unless done 
wilfully and maliciously. We believe that they 
decided that since the complaint expressly al- 
leged that the publication was wilful and ma- 
licious, and for that reason was sufficient to call 
for the overruling of the demurrer, the Court 
would not consider other matters which were 
not necessary to a decision of the case. 

Nowhere in the Flood case is it undertaken 


to overrule the earlier cases. Judge Brailsford 
says in his order that there is no question but 
that under the older decisions the law of the 
State was that it was actionable per se to pub- 
lish of a white person that he is a Negro. That 
is correct; and we think that the long established 
rule is not changed by the Flood decision and is 
still the law of this State. 


[Basis for Decisions] 


The earlier cases were decided at a time when 
slavery existed, and since then great changes have 
taken place in the legal and political status of 
the colored race. However, there is still to be 
considered the social distinction existing between 
the races, since libel may be based upon social 
status. 

In Whitaker v. Sherbrook Distributing Com- 
pany, (189 S. C., 248, 200 S. E., 848, the Court 
said: “The words must be of such character 
that a presumption of law will arise therefrom 
that the plaintiff has been degraded in the esti- 
mation of his friends or of the public, or has 
suffered some other loss either in his property, 
character, reputation or business or in his do- 
mestic or social relations.” 

Written words tending to diminish the respect- 
ability of the person to whom they relate are 
libelous and actionable. Black v. The State 
Company, 98 S. C., 467, 77 S. E., 51. 

“If a written or printed publication tends to 
degrade a person, that is, to reduce his character 
or reputation in the estimation of his friends or 
acquaintances, or the public,” it is libelous per 
se. Galloway v. Cox, 172 S. C., 101, 172 S. E., 
761. 

And at 58 C. J. S., 57, it is said that words 
written or printed may be libelous and actionable 
per se if they “induce an evil opinion of him 
in the minds of right thinking persons, and de- 
prive him of their friendly intercourse and so- 
ciety.” And, at page 58: “As otherwise stated, 
words published are libelous if they discredit 
plaintiff in the minds of any considerable and 
respectable class in the community, taking into 
consideration the emotions, prejudices, and in- 
tolerance of mankind.” 

Although to publish in a newspaper of a 
white woman that she is a Negro imputes no 
mental, moral or physical fault for which she 
may justly be held accountable to public opinion, 
yet in view of the social habits and customs deep- 
rooted in this State, such publication is calcu- 
lated to affect her standing in society and to 

















injure her in the estimation of her friends and 
acquaintances. 

That such a publication is libelous per se is 
supported by the very great weight of authority. 

At 58 C. J. S., 69, we find that “to publish of 
a white man that he is a Negro, that he has 
Negro blood, or that he is colored is libelous 
per se.” 

It is stated at 83 Amer. Juris., 76, that “accord- 
ing to the weight of authority, a charge that a 
white person is a Negro or mulatto, or is tainted 
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that to write of a white person that he or she 
is a Negro is libelous per se.” 

Among other cases to the same effect may be 
cited Upton v. Tirmes-Democrat Publishing Com- 
pany, 104 La., 141, 28 So., 970; Margrove v. 
Oklahoma Press Publishing Company, 180 Okla., 
76, 265 Pac., 635; Stultz v. Cousins (Tenn.), 242 
Fed., 794, 155 C. C. A., 382; Spotorno v. Fouric- 
han, 40 La. App., 423, 4 So., 71; Morris v. State, 
109 Ark., 530, 160 S. W., 387; Spencer v. Looney, 
116 Va., 767, 82 S. E., 745; and Mopsikov v. 


with Negro blood, is actionable per se.” 

We read, at 50 A. L. R., 1418, that “the great 
weight of authority in the cases involving charges 
that the plaintiff is of African origin is that such 
an imputation is actionable per se.” . . 

In the recent case of N sec Times Publishing Ca BORE A RPS 
Company v. Durigen, 221 Miss., 320, 72 So. (2d), STUKES, C. J., TAYLOR, OXNER and MOSS, 
681, it is said that “the general rule seems to be _‘JJ., concur. 


Cook, 122 Va., 579, 95 S. E., 426. 


We think that the case should have been sub- 
mitted to the jury, and that there should be a 
new trial. Accordingly, the judgment of the cir- 





REAL PROPERTY 


Restrictive Covenants—Arizona 


Kenneth M. ROBINSON and Thelma L. Robinson v. Monte MANSFIELD and Eleanor Mans- 
field. 


Superior Court in and for the County of Pima, Arizona, December 10, 1956, No. 50232, Div. One. 


SUMMARY: The plaintiffs, as owners of real property in Tucson, Arizona, brought an action 
in an Arizona state court to quiet title to their property. They stated that they are Negroes, 
that the defendants, as prior owners of the property, had filed a “declaration of establishment 
of conditions” on the sale or lease of the property which purported to establish a right of 
reversion of the property to the prior owners in the event of a sale or lease to “any 
person of African or Negroid descent,” and that the defendants were now asserting a claim 
to the property. The plaintiffs claimed “That the enforcement or legal recognition of said 
Declaration insofar as the same would effect a forfeiture of title or ownership, use or 
occupancy of said real property by a person or persons of African or Negroid descent as 
defined therein, is unconstitutional and violates the Constitutions of the United States and 
of the State of Arizona.” The court entered judgment in favor of the plaintiffs. 


TULLAR, J. field were the owners of the following described 

real property, and portions of a real estate sub- 
This matter came on regularly for hearing this division adjacent thereto: 

10th day of December, 1956, before the Court, : 

siting without a jury, atrial by jury having been 59" Mangfeld Heights Addition to the Clty 

We ee ee ee ee eee ae of Tucson, Pima County, Arizona, accord- 

the default of the defendants duly entered and . tid ies Nien ken cc Pak tment ak pee 

evidence having been heard and introduced and a ae oe the County R ee oe ae 

the Court being informed of the facts as well County, Arizona, in Book 7 of Maps and 

as of the law, finds as follows: Plats oe Page 90.” P 


1. That on or about the 5th day of July, 1946, 
defendants Monte Mansfield and Eleanor Mans- That while the owners of said real property 








| 
| 
| 
| 
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and said subdivision, said defendants made their 
Declaration of Establishment of Conditions and 
Restrictions upon Certain Property in the City 
of Tucson, Arizona, and caused the same to be 
recorded in the office of the County Recorder 
of Pima County, Arizona, in Book 102 of Mis- 
cellaneous Records, at page 210 thereof; that 
said Declaration provided in part as follows: 


in interest, have the right of immediate 
re-entry upon such lot or lots with improve- 
ments upon which a breach has occurred 
and may take and hold the same free from 
any claim, rights, or title of such successor’s 
interest who have breached any of the pro- 
visions, restrictions, conditions and covenants 
herein contained. 





No lot shall be sold, conveyed, rented or 
leased in whole or in part to any person of 
African or Negroid descent; and for the 
purposes of this restriction, any person of 
more than one-fourth African or Negroid 
blood shall be deemed to be a person of 
African or Negroid descent. No lot shall be 
used, occupied or permitted to be used or 
occupied, in whole or in part, by any per- 
son of African or Negroid descent, except 
such persons as may be employed thereon 
as domestic servants by the owners, or ten- 
ants of any lot or part thereof. 


that said Declaration also provided in part as 


follows: 


That if any successor in interest to the 
parties to this instrument in the ownership 
of any of the following described lots shall 
breach any of the provisions, restrictions, 
conditions and covenants herein contained, 
such successor in interest shall forfeit any 
right or title to said property and the owner- 
ship to such property shall revert to the 
owner of said property at the time of this 
instrument, or to their heirs; and the owner 
of such reversionary interest shall, in the 
event of any such breach by any successor 


2. That all or part of the real property de- 
scribed in paragraph 1 hereof was subject to 
the above quoted portions of said Declaration 
by the terms thereof. 


8. That plaintiffs are persons of African or 
Negroid descent as defined in said Declaration. 


4, That plaintiffs are the owners in fee simple 
of the real property described in paragraph 1 
hereof, free and clear of any claim of defendants 
Monte Mansfield or Eleanor Mansfield or either 
of them; that said defendants Monte Mansfield 
and Eleanor Mansfield make some claim to said 
real property adverse to plaintiffs; and 


IT IS THEREFORE ORDERED, AD- 
JUDGED AND DECREED that the plaintiffs’ 
estate in said real property is a fee simple estate 
free and clear from any and all claim by Monte 
Mansfield and Eleanor Mansfield or either of 
them; and 

IT IS FURTHER ORDERED ADJUDGED 
AND DECREED that said defendants Monte 
Mansfield and Eleanor Mansfield and each of 
them is barred and forever estopped from hav- 
ing or claiming any right or title to said real 
property adverse to plaintiffs. 

DATED this 10th day of December, 1956. 





PUBLIC MEETINGS 


Interracial—Virginia 
COMMONWEALTH of Virginia v. Faith BISSELL 
Circuit Court, County of Arlington, Virginia, January 15, 1957, No. C-1655. 


SUMMARY: The defendant, a white woman, was tried in a Virginia state court on a charge 
of violating a Virginia statute requiring the segregation of white persons and Negroes in any 
public halls or assemblages. The specific violation charged was that the defendant had taken 
a seat in the section reserved for Negroes at a political meeting in a high school auditorium. 
She was found guilty and fined $15. In announcing its judgment, the court filed a memo- 
randum opinion in which it stated that the doctrine of “separate-but-equal” as applied to 
racial segregation in the case of Plessy v. Ferguson had been specifically overruled in the 
School Segregation Cases only with respect to public education and that the doctrine of the 
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case continued to be applicable to the type of segregation involved in this instance. The court 
stated that it was the function of the United States Supreme Court, rather than a state trial 
court, specifically to overrule such a case. [See also the opinion of the state Attorney Gen- 
eral on this question at 1 Race Rel. L. Rep. 1156.] 


MEMORANDUM 


FROM: Henry N. Hosmer, Judge 
TO: William J. Hassen, Counsel for Common- 
wealth 
Edmund D. Campbell, Esq., Counsel for 
Defendant 


Defendant was tried by the Court for viola- 
tion of Title 18, Sections 827 and 3828 of the 
Virginia Code, which require segregation of 
white and colored races in any public halls or 
assemblages in Virginia. 

The defendant is a white woman who ad- 
mittedly refused to comply with the segregation 
requirements of the statute, by taking a seat in 
the section with and reserved for colored per- 
sons at a political meeting at the Thomas Jeffer- 
son Junior High School in Arlington, Virginia. 

No question was raised during the trial as to 
the equality of the facilities and accommoda- 
tions for the white and colored races in the 
hall at the meeting. 

The question is whether the statutes requiring 
segregation of the white and colored races in 
these public assemblages in Virginia and the 
manner of enforcement thereof are unconstitu- 
tional and invalid. 

It seems clear that the power to require such 
segregation is reserved to the States or to the 
people under the Tenth Amendment, unless oth- 
erwise prohibited by the Constitution of the 
United States. 


[Separate-but-Equal Doctrine] 


In the case of Plessy v. Ferguson, 163 U.S. 
537, the Supreme Court held, as to intrastate 
commerce, that a Louisiana statute requiring 
railway companies to provide equal but separate 
accommodations for the white and colored races 
was not in conflict with the Fourteenth Amend- 
ment. That holding was repeatedly followed in 
transportation cases, 

In the case of Brown v. Board of Education, 
847 U.S. 488, which relates to public schools, 
the doctrine of “separate but equal” in the field 
of public education was repudiated, the Court 
stating that, “Separate educational facilities are 
inherently unequal.” 


An examination of the Supreme Court de- 
cisions bearing on the question in hand, leads 
the Court to the conclusion that the Supreme 
Court has not repudiated nor closed all areas 
and fields of application of the, “separate but 
equal” doctrine within our constitutional scheme 
of state and federal governments. 

In this case the evidence is undisputed that 
the facilities provided to both the white and 
colored races in the public hall and assemblage 
were not only substantially equal but in truth 
were identical facilities and arrangements and 
enforcement thereof were equally applicable to 
both races. Neither race was deprived of any 
constitutional right guaranteed and secured by 
the constitution, nor were they discriminated 
against in relation thereto. 


[Trial Court Limited] 


This Court recognizes that the federal con- 
stitution, as interpreted by the Supreme Court 
of the United States, is as binding on a State 
Judge as it is on a Federal Judge. Ours is a 
government of laws and not of men. The spirit 
of stability is embodied in the rule of stare de- 
cisis. A trial court is neither designed nor equip- 
ped to perform the function of repudiating the 
old and putting on the new. 

In this case, the Court will follow the law, as 
stated by the Supreme Court in Plessy v. Fergu- 
son, supra, and leave any repudiation, modifica- 
tion, or explicit overturn of established precedent 
to that Court. 

In the light of the decisions of the Supreme 
Court of the United States applicable to this 
case, it is the judgment of the Court that the 
statutes requiring segregation of the white and 
colored races in public assemblages in Virginia, 
and the enforcement thereof in this case, do not 
violate the due process and equal protection of 
the law clauses of the Fourteenth Amendment 
to the Constitution of the United States. 


The motion of defendant to strike the evidence 


* and dismiss the warrant is denied. 


The judgment of the Court is that the defend- 
ant is guilty as charged and she is sentenced to 
pay a fine of $15.00 and costs. 
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CORPORATIONS 
NAACP—North Carolina 


NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE, v. Thad 
EURE, Secretary of State and George B. Patton, Attorney General. 


Supreme Court of North Carolina, January 11, 1957, 95 S.E.2d 893. 


SUMMARY: The NAACP filed an action for a declaratory judgment in a North Carolina state 
court against the secretary of state and attorney general of North Carolina. The action sought 
a declaration that the NAACP was not required to register under state statutes relating to 
foreign corporations doing business in the state and relating to organizations influencing 
legislation and public opinion. The state officials demurred to the action because of the 
joinder in one civil action of claims relating to two distinct statutory requirements, one of 
which provided a criminal penalty. The trial court sustained the demurrer and dismissed 
the count relating to the criminal statute but permitted the NAACP to plead over with respect 
to the statute requiring foreign corporations to register. 1 Race Rel. L. Rep. 405 (1956). 
On appeal, the North Carolina Supreme Court affirmed, holding that, as the declaration 
sought relief which could not be granted against all defendants to the action, North Carolina 








procedure would not permit joinder of the two actions. 


[Statement of facts by the court] 


AppEaL by plaintiff from Hobgood, J., March 
Civil Term 1956 of Wake. 

Proceeding under the Declaratory Judgment 
Act (G.S. 1-253 et seq.) heard upon demurrer. 

During the pendency of the appeal the Hon- 
orable William B. Rodman, Jr., Attorney General 
of North Carolina, was appointed a member of 
this Court, and the Honorable George B. Patton 
was appointed to succeed him as Attorney Gen- 
eral. By virtue of Rule 20(4), Rules of Practice 
in the Supreme Court, 221 N.C. 544, G.S. Vol. 
4A, pp. 157, et seq., the Court ordered the pro- 
ceeding to be amended by deleting the name 
of the Honorable William B. Rodman, Jr. as a 
party defendant, and by substituting in lieu 
thereof the name of the Honorable George B. 
Patton, now Attorney General of North Carolina, 
as a party defendant. 

This appeal presents for determination a ques- 
tion of procedure. Therefore, we summarize be- 
low only those facts alleged in the complaint, 
which are essential for a decision upon the one 
question presented. 


[Summary of Facts] 


Plaintiff is a membership New York corpora- 
tion created and existing to promote equality of 
rights among the citizens of the United States 
and for other purposes set forth in its certificate 
of incorporation atttached to the complaint. Thad 
Eure is Secretary of State of North Carolina, 


and William B. Rodman, Jr. is Attorney General 
of North Carolina. 

On 14 November 1955 defendant Thad Eure, 
acting as Secretary of State of North Carolina, 
wrote plaintiff directing its attention to G.S. Ch. 
120, Art. 10, which requires that every organiza- 
tion, which is principally engaged in the activity 
or business of influencing public opinion or legis- 
lation in the State, shall, prior to engaging in 
such activity, cause its name to be entered upon 
a docket in the office of the Secretary of State 
of North Carolina, which docket shall contain 
certain information, and also to G.S. 55-118, 
which requires that every foreign corporation 
before being permitted to do business in the 
State shall file in the office of the Secretary of 
State a copy of its charter and certain specified 
facts. 


[Plaintiff's Contentions | 


Plaintiff contended by letters that it was not 
required to register under either of these two 
statutes. On 30 January 1956 William B. Rodman, 
Jr., as Attorney General of North Carolina, wrote 
plaintiff that in his opinion plaintiff had sub- 
jected itself to the laws of North Carolina, and 
repeated the request that plaintiff comply with 
the requirements of the statutes to which its at- 
tention had been directed. 

If plaintiff is required to register by virtue of 
these two statutes and does not do so, plaintiff 
will be subject to the civil penalty imposed by 
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G.S. 55-118, and will be guilty of a misdemeanor 
by virtue of G.S. Ch, 120, Art. 10. 

Plaintiff is doing no business in North Caro- 
lina, which makes it subject to the provisions of 
G.S. 55-118. Plaintiffs activities are protected by 
the U. S. Constitution from State interference 
in that they constitute interstate commerce, pro- 
tected by Art. 1, Sec. 8 of that constitution, and 
are the exercise of the right of freedom of speech 
and of the right to petition for redress of griev- 
ances protected by the Federal Constitution. To 
require plaintiff to register under these two 
statutes would constitute a denial of due process 
of law guaranteed to it by the 14th Amendment 
to the U. S. Constitution. 

G.S. Ch. 120, Art. 10, is not applicable to 
plaintiff, because it is not principally engaged 
in influencing public opinion or legislation in 
North Carolina. However, if it is applicable, it 
violates the 14th Amendment to the U. S. Consti- 
tution in that it interferes with freedom of 
speech, and is vague to the extent of denying 
due process of law. 

A controversy exists between the parties to 
the action. 

Plaintiff prays that the court enter judgment 
declaring that the State of North Carolina has 
no power to require it to register under G.S. 
55-118, because such requirement would violate 
Art. 1, Sec. 8, and the 14th Amendment, of the 
U. S. Constitution, and that G.S. Ch. 120, Art. 
10, does not apply to plaintiff, but that if it does, 
it denies freedom of speech, and is so vague that 
it denies due process of law guaranteed by the 
14th Amendment to the U. S. Constitution. 


[Demurrer] 


Defendants demurred to the complaint upon 
the following grounds: Plaintiff seeks to assert 
two unrelated causes of action, which cannot be 
joined. A cause of action calling for a construc- 
tion of the validity of and the application of 
G.S. 55-118 to plaintiff, a violation of which 
carries a civil penalty. A cause of action involv- 
ing the criminal laws of the State of North 
Carolina, G.S. 120-48, et seq. Plaintiff cannot 
test in a civil action its criminal responsibility 
for violating a criminal statute, if it has violated 
it. The Declaratory Judgment Act has no appli- 
cation to criminal actions. The validity of a 
criminal statute cannot be determined under the 
Act. Plaintiff has stated no cause of action as to 
G.S. Ch. 120, Art. 10, and the State of North 


Carolina has not given its consent to such a 
suit. The court, in its discretion, should enter 
an order requiring plaintiff to delete from its 
complaint all references to G.S. Ch. 120, Art. 10. 
Wherefore, the defendants pray that their de- 
murrer be sustained, that the court order a 
severance of the actions, and dismiss the action 
asserted, or attempted to be asserted, under 
G.S. Ch. 120, Art. 10, and that the pleadings be 
reformed so as to be applicable only to GS. 
55-118. 

On a hearing upon the demurrer the court en- 
tered judgment sustaining the demurrer; and 
being of opinion that a decision on the action in 
reference to G.S. Ch. 120, Art. 10, would not 
settle the controversy between the parties, and 
that the court should, in its discretion, dismiss 
that action, the court dismissed that action, and 
gave plaintiff 20 days to reframe its complaint 
by striking therefrom all reference to G.S. Ch. 
120, Art. 10, thereby leaving for determination 
the applicability of G.S. 55-118 to plaintiff. 

From the judgment plaintiff appeals. 


aod = & 


[Judge Parker's Opinion] 


PaRKER, J. On this appeal we have for decision 
solely a question of procedure. The defendant 
may demur to a complaint when it appears on 
the face thereof two or more causes of action 
have been improperly united. G.S. 1-127. 

Joinder of two or more several causes of action 
in the same complaint must meet the require- 
ments of G.S. 1-123. 

Plaintiff contends the present joinder is author- 
ized by the provisions of G.S. 1-123, because that 
statute provides that “plaintiff may unite in the 
same complaint several causes of action, of legal 
or equitable nature, or both, where they all arise 
out of—l. The same transaction, or transaction 
connected with the same subject of action.” But 
plaintiff in his brief fails to take into considera- 
tion this further explicit language in G.S. 1-123; 
“But the causes of action so united must all be- 
long to one of these classes, and, except in ac- 
tions for the foreclosure of mortgages, must affect 
all the parties to the action, and not require 
different places of trial, and must be separately 
stated.” G.S. 1-123 authorizes the joinder of cer- 


* tain causes of action, “but each of them must 


affect all the parties to the transaction (Section 
267(7)). ‘It is not sufficient that some of the 
defendants be affected by each of them. All of 
the defendants must be affected by each of them 
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to warrant the union of them in one suit.” R. R. 
v. Hardware Co., 135 N.C. 73, 47 S.E. 234. See: 
McIntosh N. C. Prac. & Proc., 2nd Ed., sec. 1165. 

It is manifest that both defendants are not 
affected by each cause of action plaintiff has 
alleged and joined in its complaint, or in other 
words the two alleged causes of action do not 
affect both defendants. In respect to the alleged 
cause of action to determine the applicability 
to plaintiff of G.S. 55-118—foreign corporation 
required to file certain instruments in the office 
of the Secretary of State before being permitted 
to do business in the State—it would seem that 
the Secretary of State and the Attorney General 
are proper parties defendant and the action in 
varying degrees affects both, because the Sec- 
retary of State has certain ministerial duties to 
perform under G.S. 55-118, and because the 
statute provides that “every corporation failing 
to comply with the provisions of this section shall 
forfeit to the State five hundred dollars, to be 
recovered, with costs, in an action to be prose- 
cuted by the Attorney General, who shall prose- 
cute such actions whenever it appears that this 
section has been violated.” In respect to the 
alleged cause of action to determine the applica- 
bility of G.S. Ch. 120, Art. 10—Registration in the 
office of the Secretary of State of persons and 
organizations principally engaged in influencing 
public opinion or legislation—it is plain that the 
Attorney General is not affected. A violation of 
this article is a misdemeanor, punishable by fine 
or imprisonment in the discretion of the court. 
There is no reference in any part of G.S. Ch. 120, 
Art. 10 to the Attorney General. He has no 
specific enforcement duty in connection there- 
with, as he has with G.S. 55-118. 


[Duties of Attorney General] 


The North Carolina Constitution, Art. III, sec. 
18, provides that the duties of the Attorney Gen- 
eral “shall be prescribed by law.” Our Consti- 
tution, in Art. IV, sec. 23, provides for the crea- 
tion of solicitorial districts, for each of which 
a solicitor shall be elected, who shall “prosecute 
on behalf of the State in all criminal actions in 
the Superior Courts.” G.S. 7-43 provides that a 
solicitor shall be elected for each solicitorial 
district, and shall “prosecute on behalf of the 
State in all criminal actions in the Superior 
Courts.” Statutory duties of the Attorney General 
are set forth in G.S. Ch. 114. G.S. 114-2 provides 
that it shall be the duty of the Attorney General: 


“1. To defend all actions in the Supreme Court 
in which the State shall be interested, or is a 
party; and also when requested by the Governor 
or either branch of the General Assembly to ap- 
pear for the State in any other court or tribunal 
in any cause or matter, civil or criminal, in which 
the State may be a party or interested. 2. At 
the request of the Governor, Secretary of State, 
Treasurer, Auditor, Utilities Commission, Com- 
missioner of Banks, Insurance Commissioner or 
Superintendent of Public Instruction, he shall 
prosecute and defend all suits relating to matters 
connected with their departments . . . 4. To 
consult with and advise the solicitors, when re- 
quested by them, in all matters pertaining to the 
duties of their office.” G.S. 114-6 provides: “The 
Attorney General shall continue to perform all 
duties now required of his office by law and to 
exercise the duties now prescribed by law as to 
civil litigation affecting the State, or any agency 
or department thereof.” 


[Status of Solicitors] 


This Court said in S. v. Loesch, 237 N.C. 611, 
75 S.E. 2d 654: “The Attorney General and the 
several solicitors of the State are constitutional 
officers and their duties are set forth in the Con- 
stitution and the statutes. In Article III, Section 
18, of the Constitution of North Carolina, the 
General Assembly is authorized and empowered 
‘to create a Department of Justice under the 
supervision and direction of the Attorney Gen- 
eral, and to enact suitable laws defining the 
authority of the Attorney General and other 
officers and agencies concerning the prosecution 
of crime and the administration of the criminal 
laws of the State.’ Pursuant to the above author- 
ity, the General Assembly enacted G.S. 114-2 
prescribing the duties of the Attorney General. 
Subsection 4 of this section reads as follows: “To 
consult with and advise the solicitors, when re- 
quested by them, in all matters pertaining to the 
duties of their office.’ Therefore, the duty of the 
Attorney General in so far as it extends to the 
solicitors of the State is purely advisory. The 
Attorney General has no constitutional authority 
to issue a directive to any other constitutional 
officer concerning his legal duties.” 

G.S. 159-40 prosecution by Attorney General 
for violations of Ch. 159—Local Government Acts 
—has no application. 

There is no language in G.S. Ch. 120, Art. 10 
to deprive the solicitor of his constitutional and 
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statutory duty to prosecute violations of this 
Article. This Court said in S. v. McAfee, 189 
N.C. 320, 127 S.E. 204: “A solicitor is the most 
responsible officer of the court and has been 
spoken of as ‘its right arm.’ He is a constitutional 
officer, elected in his district by the qualified 
voters thereof, and his special duties prescribed 
by the Constitution, Art. IV, sec. 23.” 

There is no allegation in the complaint that 
the Governor, or either branch of the General 
Assembly, or the Secretary of State, or any of 
the other officers enumerated in G.S. 114-2, has 
requested the Attorney General to prosecute 
plaintiff for any violation, if there has been such, 
of G.S. Ch. 120, Art. 10, by plaintiff. A careful 
examination of our statutes discloses no grant 
of power or authority which would authorize 
the Attorney General, in his official capacity, to 
prosecute plaintiff for any alleged violation of 
G.S. Ch. 120, Art. 10, if it has committed such, 
and to take over the constitutional power and 
duty of the solicitor of the district, in such pros- 
ecution, and no such statute has been called to 
our attention. See: Railroad Cases, 186 F. 238; 
Parker v. Murry, 221 Ark. 554, 254 S.W. 2d 468; 
Davis v. Pelley, 230 Ind. 248, 102 N.E. 2d 910; 
7 CJ.S., Attorney General, p. 1223; 7 Am. Jur., 
Attorney General, pp. 235-236. 


[Demurrer Properly Sustained] 


The demurrer was properly sustained for a 
misjoinder of causes for the reason that the two 
alleged causes of action do not affect both de- 
fendants. 

The court below being of the opinion that a 
decision based on the alleged cause of action in 
respect to the applicability of G.S. Ch. 120, Art. 
10, would not settle the controversy between the 
parties, and that the court should, in its dis- 
cretion, dismiss that alleged cause of action, dis- 
missed it. The court had such discretion by 
virtue of the provisions of G.S. 1-257, and we 


do not find that it abused its discretion. If the 
court in respect to such alleged cause of action 
had rendered a decision in plaintiff's favor, it 
would not be binding on the solicitors for the 
State, who are not parties in any respect. 

Although the court sustained the demurrer, 
it had the power to sever the two alleged causes 
of action, and retain the one in respect to the 
applicability of G.S. 55-118 to plaintiff. Teague 
v. Oil Co., 282 N.C. 469, 61 S.E. 2d 345; R. R. 
Co. v. Hardware Co., supra. 

G.S. 55-118 provides that the Attorney General 
shall prosecute actions for a violation of this 
section, whenever it appears that the section 
has been violated. This duty calls for the exercise 
of some discretion and judgment on his part. It 
seems that it cannot be successfully contended 
that our Declaratory Judgment Act authorizes 
a proceeding against the Attorney General to 
determine the permissible scope of his official 
duty under a given statute. It would seem that 
the Attorney General is not a real party defend- 
ant, but that he should be retained as a nominal 
defendant with the Secretary of State, as the 
constitutionality of G.S. 55-118 is being chal- 
lenged. 

The last sentence of the Attorney General’s 
brief states: “The judgment of the trial court 
should be affirmed, and the case remanded for 
hearing on the merits to determine whether plain- 
tiff is required to comply with G.S. 55-118.” 

Plaintiff has failed to comply with G.S. 1-123 in 
that his two alleged causes of action have not 
been separately stated. Tart v. Byrne, 243 N.C. 
409, 90 S.E. 2d 692; Mills v. Cemetery Park 
Corp., 242 N.C. 20, 86 S.E. 2d 898; Rules of 
Practice in the Supreme Court, Rule 20(2), 221 
N.C. 557. 


The judgment below is 
Affirmed. 


Jounson and RopMaw, JJ., not sitting. 











EDUCATION 


Public Schools—Arkansas 


LEGISLATURES 


Act No. 84 of the 1957 session of the Arkansas Legislature, approved February 26, 1957, 
relieves school children of the requirement of the state compulsory attendance law where 
attendance in a racially mixed public school would be required. 


ACT NUMBER 84 


AN ACT relieving school children of com- 
pulsory attendance in racially mixed public 
schools. 


Be it enacted by the General Assembly of the 
State of Arkansas: 


Section 1. Notwithstanding any other pro- 
vision of law, no child in the State of Arkansas 
shall be required to enroll in or attend any 
school wherein both white and negro children 
are enrolled. 


Section 2. It has been determined that it is 
necessary for the peace, health, safety and gen- 
eral welfare of children of school age that they 
should not be compelled to attend any public 
school wherein both white and negro children 
are enrolled. An- emergency is, therefore, de- 
clared to exist and this Act shall be in force and 
effect from and after its passage and its approval 
by the Governor. 


Approved: February 26, 1957. 





EDUCATION 
Public Schools—Georgia 


Act No. 139 (House Bill No. 3) of the 1957 regular session of the Georgia General Assembly, 
enacted February 26, 1957, provides for the suspension of that state’s compulsory school 
attendance law upon a proclamation by the Governor. That act follows: 


ACT NUMBER 139 


AN ACT to amend an Act providing for com- 
pulsory school attendance, approved March 
8, 1945 (Ga. Laws 1945, p. 343), so as to 
authorize the Governor to suspend the opera- 
tion of such Act in whole or in part under 
certain circumstances; to provide the pro- 
cedure relative to such suspension; to repeal 
conflicting laws; and for other purposes. 


Be it enacted by the General Assembly of 
Georgia: 


Section 1 


An Act providing for compulsory school at- 
tendance, approved March 8, 1945 (Ga. Laws 
1945, p. 343), is hereby amended by adding a 
new section, to be known as Section 3A, to read 
as follows: 


“Section 3A. When, in the opinion of the 
Governor, it is necessary because of any 
riot, insurrection, public disorder, disturb- 
ance of the peace, natural calamity or dis- 
aster to suspend all or any part of this Act 
in order to protect persons and property or 
to preserve the health and welfare of the 
citizens of this State, or to preserve the 
general welfare of the State, he may do so 
by issuing his proclamation thereon and 
filing the same in the office of the Secre- 
tary of State. The Governor may proclaim 
such suspension effective over the entire 
State, or in any portion thereof.” 


Section 2 


All laws and parts of laws in conflict with 
this Act are hereby repealed. 
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EDUCATION 
Public Schools—Georgia 


House Resolutions Nos. 8 and 11 (Res. Act Nos. 16 and 15) of the 1957 regular session of 
the Georgia General Assembly, passed on February 15, 1957, make provision for the powers 


and duties of the Georgia Commission on Education. Those resolutions follow: 


HOUSE RESOLUTIONS 8, 11 
A RESOLUTION [H. R. No. 8], to amend a 


Resolution creating the Georgia Commission 
on Education and defining its duties and 
powers, approved December 10, 1953 (Ga. 
Laws 1953 Nov.-Dec. Sess., p. 64) as amended 
by a Resolution approved March 3, 1955 (Ga. 
Laws 1955, p. 395), so as to authorize the 
Commission or a Committee from its mem- 
bership created by it to hold hearings and 
conduct investigations relative to the prepara- 
tion of legislation; to authorize the Commis- 
sion or its Committee from its membership to 
issue subpoenas requiring the appearance of 
witness and the production of evidence; to 
provide for enforcement thereof by attach- 
ment for contempt; to provide that any per- 
son violating any subpoena or refusing to 
testify shall be guilty of a misdemeanor; to 
provide for procedure, and to authorize the 
Commission to employ investigators and other 
assistants, and procure other information. 


Whereas, the Georgia Commission on Educa- 
tion is an agency of the State of Georgia re- 
quired by law to draft suggested legislation 
concerning education for presentation to the 
General Assembly; and 


Whereas, the holding of hearings and the con- 
ducting of investigations would greatly enhance 
the effectiveness of said Commission in per- 
forming said duties; 


Now therefore be it resolved by the House of 
Representatives, the Senate concurring as fol- 
lows: 


Section 1 


A Resolution creating the Georgia Commis- 
sion on Education and defining its duties and 
powers, approved December 10, 1953 (Ga. Laws 
1953, Nov.-Dec. Sess., p. 64) as amended by a 
Resolution approved March 3, 1955 (Ga. Laws 
1955, p. 395) is hereby amended by adding 


thereto new sections to read as follows: 


“Fourteen. (a) The Commission may, 


either by itself or through a committee 
from its membership appointed by the 
Chairman and approved by the Commis- 
sion, hold hearings, conduct investigations, 
and take any other action necessary to col- 
lect data and obtain information necessary, 
helpful or relevant to the preparation and 
drafting of legislation or Constitutional 
Amendments dealing with education in the 
State of Georgia, touching both the common 
schools and the University System of 
Georgia. 

(b) Said hearings and investigations may 
be held anywhere within the State, as may 
be determined by the Commission or the 
Committee from its membership authorized 
by it, and said commission or Committee 
from its membership, as the case may be, 
is hereby authorized to issue subpoenas re- 
quiring the attendance of witnesses and the 
production of papers, documents, records 
and any other material evidence. Such sub- 
poenas shall be issued in the name of the 
Commission and signed by the Chairman 
thereof, or by the Chairman of the Commit- 
tee, from its membership as the case may 
be. Oaths may be administered to all wit- 
nesses by the Chairman or any members of 
the Commission or of the Committee, from 
its membership as the case may be. Every 
witness appearing pursuant to subpoena 
shall be entitled to receive, upon request, 
the same fee as is provided by law for wit- 
nesses in the Superior Courts, and where 
the attendance of witnesses residing outside 
the county wherein the hearing is held is 
required, they shall be entitled to receive 
the sum of Seven ($7.00) Dollars out of 
funds available to the Commission, upon 
certification thereof by the Chairman. 

(c) Such subpoenas may be served by 
any sheriff of the State or his deputies and 
shall be paid for such services out of funds 
available to the Commission upon cerifica- 
tion thereof by the Chairman. 

(d) Any witness failing or refusing, with- 
out legal cause, to appear and testify, or 

















LEGISLATURES 455 


after appearing who fails without legal 
cause to answer any question asked him, 
or any person who fails to produce any 
books, records, documents or other evi- 
dence, after having been duly subpoenaed, 
shall be guilty of a misdemeanor and after 
conviction therefor shall be punished as 
provided by law. In addition, the testi- 
mony of such witness, or the production of 
any books, records, documents or other evi- - 
dence may be compelled by the superior 
court of the county wherein such refusal 
or failure was made. Upon certification of 
such fact to the judge of the Superior Court 
by the Chairman- of the Commission or 
Committee from its membership as the case 
may be, it shall be the duty of said Judge 
to issue an attachment for contempt against 
such witness or person as in other cases, 
requiring the latter to show cause why he 
or she should not be held in civil contempt. 

“Fifteen. The Commission, or the Com- 
mittee from its membership created by it, 
shall be authorized to employ such as- 
sistants, investigators, and research as- 
sistants as it may deem necessary to carry 
out the provisions of this Resolution, and 
said Commission or its Committee from its 
membership may expend moneys for the 
procuring of information from other sources, 
either within or outside the State.” 


A RESOLUTION [H. R. No. 11], Relating to 
the Georgia Commission on Education; and 
for other purposes. 


Whereas, the Georgia Commission on Educa- 
tion was created in 1953 to cope with the prob- 
lems relating to education which have con- 
fronted the State in recent years and which 
continue to be of primary importance to all the 
citizens of Georgia, and 


Whereas, the Commission has performed an 
excellent service and its work has become in- 
creasingly important, and 


Whereas, the Commission is authorized to 
distribute bulletins and periodicals concerning 
its work and the problems which are presented, 
with comments thereon, and 


Whereas, the people of the entire nation 
should be made aware of these problems and 
the Georgia and Southern viewpoint relating 
thereto, in order that the distorted views which 
have been presented by certain segments of 
the Northern press and other periodicals may 
be combatted, 


Now, therefore, be it resolved by the General 
Assembly of Georgia that the Georgia Com- 
mission on Education is hereby authorized to 
proceed as aforesaid in presenting such prob- 
lems and views, and funds therefor shall be 
made available as provided by law. 





EDUCATION 


Public Schools—Tennessee 


Chapter No. 98, of the public acts of the 1957 Tennessee Legislature, approved by the gov- 
ernor March 6, 1957, authorizes local school authorities to provide separate schools for males 


and females. That act follows: 


CHAPTER NO. 98 
SENATE Brut No. 56 


A BILL to be entitled: AN ACT to permit the 
School Boards of the Counties, Municipalities 
and Special School Districts to provide sepa- 
rate schools for persons of the male sex and 
persons of the female sex. 


Section 1. Be it enacted by the General 
Assembly of the State of Tennessee, That the 
school boards of the counties, municipalities and 
special school districts of the State be, and they 
are hereby, authorized to provide separate 


schools for persons of the male sex and per- 
sons of the female sex; the determination of the 
necessity for such separate schools is hereby 
vested in the exclusive discretion of the school 
board of each county, municipality and special 
school district. Provided, however, that nothing 
herein shall be construed to amend existing laws 
relative to the issuance of school bonds nor 
otherwise alter the laws pertaining to school 


- construction. 


Section 2. Be it further enacted, That this 
act take effect from and after its passage, the 
public welfare requiring it. 
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EDUCATION 
Teachers—Georgia 
Act No. 7 (House Bill No. 1) of the 1957 regular session of the Georgia General Assembly, 


enacted February 11, 1957, makes provision for continuing retirement benefits to teachers 
and other public school employees who accept employment in private non-sectarian schools. 


That act follows: 


AN ACT to continue the benefits of retirement 
funds and pension systems as to teachers and 
other public school employees who shall 
thereafter accept employment in nonsectarian 
private schools; to repeal conflicting laws; 
and for other purposes. 


Be it enacted by the General Assembly of 
Georgia and it is hereby enacted by authority 
of same: 

Section 1 


That any teacher or school employee em- 
ployed in any public school and coming under 
the provisions of laws relating to any retire- 
ment fund or pension system maintained by any 
county, city or independent school district in 
this State, or the board of education thereof, 


who shall accept employment in any nonsec- 
tarian private school in this State in which stu- 
dents attending the same are eligible for grants 
from the State under other laws of this State, 
shall continue subject to all the provisions of 
such laws and entitled to all the benefits pro- 
vided thereby or thereunder, if he shall make 
or cause to be made to the fund created by such 
laws such contributions from time to time as 
would have been required by and for the benefit 
of such teacher or school employee had he con- 
tinued in the public schools. 


Section 2 


That any and all laws in conflict with the 
foregoing be and the same are hereby repealed. 





EDUCATION 


Legal Counsel—Arkansas 


Act No. 86 of the 1957 session of the Arkansas Legislature, approved February 26, 1957, 
authorizes school districts to employ legal counsel in actions instituted against the district 
or an official thereof in connection with his school duties. 


ACT NO. 86 


AN ACT authorizing school districts to employ 
legal counsel for certain purposes and to pay 
compensation therefor. 


Be it enacted by the General Assembly of the 
State of Arkansas: 


Section 1. Notwithstanding any provision of 
law, the governing authority of any School Dis- 
trict in the State of Arkansas is hereby author- 
ized to employ legal counsel to defend it, or any 
member thereof, or any school official, in any 
legal proceeding, to which the School Board, or 
any member thereof, or any school official, may 
he a defendant, which such proceeding is insti- 
tuted against it, or against any member thereof, 
by virtue of his actions in connection with his 
duties as such member. 


Section 2. All costs, expenses and liabilities 
of proceedings so defended shall be a charge 
against the School District and paid out of funds 
provided by the governing body of such School 
District. 


Section 3. It is hereby determined that the 
decisions of the United States Supreme Court 
in the school segregation cases require the solu- 
tion by public school boards of a great variety 
of school problems of legal complexity which 
involve the health, safety and general welfare; 
that school boards in many instances have need 
of legal advice in solving said problems. An 
emergency is, therefore, declared to exist and 
this Act shall be in effect from its passage and 
its approval by the Governor. 


Approved: February 26, 1957 




















TRANSPORTATION 


Buses—Alabama 


LEGISLATURES 


The Birmingham, Alabama, City Commission, on March 12, 1957, enacted Ordinance No. 
1342-F to “reaffirm, reenact and continue in full force and effect” a prior ordinance provid- 


ORDINANCE NO. 1342-F 


AN ORDINANCE to reaffirm, reenact and con- 


tinue in full force and effect Section 1413 of 
the General City Code of Birmingham. 


Be It Ordained By the Commission of the City 
of Birmingham as follows: 


Section 1. That this Commission do, and 
it hereby does, find and declare as matter of 


fact: 


(a) That certain ordinances of the City, 
including Section 1413 of the General City 
Code of Birmingham, have been heretofore 
adopted as reasonably necessary to assure 
inter-racial good will and domestic tran- 
quility by nondiscriminatory regulations for 
the reasonable separation of the races in 
the matter of contacts which might other- 
wise tend to provoke incidents, ill will and 
public disorder. 

(b) That as a result of these and similar 
ordinances, in harmony with long estab- 
lished custom in the City of Birmingham 
and in the South generally, there existed 
until recently in this City and area a re- 
lationship of extraordinary good will and 
understanding between the races, free from 
incidents, tensions and disorder. 

(c) That Birmingham Transit Company 
is a private corporation engaged in the 
business of operating passenger busses on 
the streets of the City of Birmingham and 
exclusively within the State of Alabama. 

(d) That seating and other facilities 
furnished on said busses for persons of the 
negro race are nondiscriminatory and are 
equal to or identical with those furnished 
thereon for persons of the white race, and 
vice versa. 

(e) That for many years prior to Decem- 
ber 20, 1956, and while Section 1413 of the 
General City Code of Birmingham was 
being observed and obeyud, there was racial 
peace, order and tranquility in the City of 
Birmingham, unmarked by actual or 
threatened racial violence or disorder. 


ing for racially segregated seating on city buses. That ordinance follows: 


(f£) That on or about December 20, 1956, 
a group of negroes, associated under the 
name of Alabama Christian Movement for 
Human Rights, acting through their negro 
president and leader, requested in writing 
that this Commission repeal Section 1413 
of the General City Code of Birmingham at 
its then next regular meeting on, to-wit, 
the morning of Wednesday, the 26th day of 
December, 1956, and_ threatened that, 
whether this Commission did or did not 
comply with such request at such time, 
negroes would immediately thereafter com- 
mence to ride the busses of the aforesaid 
company on an unsegregated basis. 

(g) That on and after December 20, 
1956, and prior to December 26, 1956, the 
aforesaid request and threat were given 
widespread publicity through publication in 
radio broadcasts and newspapers of general 
circulation in the City of Birmingham and 
elsewhere, and that following said publica- 
tion of said request and threat, and as a 
result of merely the threat of desegregation 
so published, violence ensued and the resi- 
dence of the said negro leader was bombed 
with dynamite and the said residence there- 
by wrecked and several negroes therein in- 
jured. 

(h) That on the morning of December 
26, 1956, this Commission did assemble in 
regular meeting with all members present, 
and that at said meeting no measure was 
introduced looking to repeal of aforesaid 
Section 1413, and that said meeting ad- 
journed prior to noon of said day. 

(i) That in the afternoon of December 
26, 1956, and after adjournment of the said 
meeting of this Commission held in the 
forenoon of said day, the aforesaid negro 
leader and about forty of his negro follow- 
ers did, pursuant to the aforesaid threat, 
board busses of the aforesaid transit com- 
pany and seat themselves in sections of 
said busses set aside for and assigned to 
members of the white race in conformity 
with the provisions of aforesaid Section 
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1413 of said City Code, whereupon twenty- 
two of said negroes were arrested by police 
officers of the City of Birmingham for vio- 
lation of aforesaid Section 1413 of the said 
City Code. 


(j) That when, as aforesaid, negroes 
seated themselves in sections of busses as- 
signed to the white race as aforesaid, white 
passengers, in some cases, removed them- 
selves from seats in proximity to such 
negroes to vacant seats further removed 
from such negroes, and, in other cases, left 
the busses, and other cases, caused negroes 
to remove themselves from their vicinity by 
threat and show of physical violence and 
force, and that thus and otherwise white 
passengers exhibited their abhorrence of and 
resentment toward unsegregated seating on 
busses. 


(k) That, after and as a direct conse- 
quence of the aforesaid desegregation 
threat and the aforesaid execution thereof, 
and in addition to the consequences thereof 
hereinabove recited, the busses of said 
transit company were fired upon by means 
of firearms, and passengers upon such 
busses were injured and frightened by pro- 
jectiles from such firearms, and the busses 
of said transit company were damaged by 
such projectiles, and residences of negro 
inhabitants have been bombed and dam- 
aged and their occupants injured. 


(1) That after and as a direct conse- 
quence of the aforesaid desegregation threat 
and the aforesaid execution thereof and the 
violence and threat of violence thereby en- 
gendered, arid in addition to the conse- 
quences thereof hereinabove recited, fear 
for their safety was instilled in passengers 
and prospective passengers on busses caus- 
ing them to desist from riding the same, 
with the end result of inconvenience and 
loss to themselves, the transit company and 
others. 


(m) That subsequent to December 26, 
1956, and the aforesaid arrests made upon 
said date, there has been general observ- 
ance of and obedience to the requirements 
of aforesaid Section 1413 of the aforesaid 
City Code, with the result that the racial 
violence and disturbance engendered by 
the aforesaid violations and threatened vio- 
lations of the aforesaid section of the afore- 
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said code have gradually subsided and 
disappeared as to said bus transportation. 

(n) That in the early forenoon of 
Wednesday, March 6, 1957, the aforesaid 
negro leader announced to the press and to 
broadcasting stations that he and another 
or others would go at noon on said date 
to the “white and interstate” waiting room 
of the Birmingham Terminal Company, 
a public carrier, and there be seated; that 
said announcement was promptly broad- 
cast over the air and otherwise given pub- 
licity; that, there being no segregation 
ordinance of the City applicable to the 
aforesaid waiting room, the City sent 
twenty-four uniformed and_plain-clothed 
police officers to said waiting room shortly 
before noon of said day for the purpose of 
enforcing law and order in other respects; 
that the aforesaid negro leader and _ his 
wife presented themselves about noon at 
said Terminal Station, where they were 
confronted by a large number of people 
there assembled for the purpose of using 
force to prevent them from sitting in said 
waiting room; that the aforesaid police 
officers herded said negroes into said wait- 
ing room and to seats therein through the 
aforesaid crowd assembled for the afore- 
said purpose; that said negroes seated them- 
selves in said waiting room and remained 
seated therein until they left to board a 
train; that during all the time said negroes 
were seated in said waiting room they were 
protected by the aforesaid officers; and that 
a white man, who had shaken hands with 
the aforesaid negro leader was, as a result 
of the approbation thus signaled, assaulted 
by a crowd of whites, and his automobile 
stoned and damaged, after he had left said 
Terminal Station and had gone beyond the 
presence and protection of the aforesaid 
officers. 


(o) That, as shown by the aforegoing, 
and as is a matter of common knowledge, 
there is presently embedded and ingrained 
in the generality of the white public of 
Birmingham such a strong and deep seated 
aversion to sitting on public busses in un- 
segregated proximity to the generality of 
negroes as to engender in the said generality 
of the white public of Birmingham, in lieu 
of feelings of helpful friendliness, a reaction 
of bitter resentment toward all negroes who 
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may, in disregarded of such known reaction, 
push themselves into places where they are 
not welcome, and seat themselves in sec- 
tions of busses reserved for white persons 
in conformity with the equal provisions 
of aforesaid Section 1413 of the City Code. 

(p) That segregated seating on busses 
for white and negroes is necessary for the 
avoidance of friction, enmity and violence 
between the races, while unsegregated seat- 
ing on busses for whites and negroes is not 
necessary for, or in anywise pertinent to, 
equality of seating or other facilities as be- 
tween the races. 

(q) That there is a clear and present 
danger that if negroes are allowed to, and 
do, persist in invading and seating them- 
selves in portions of busses set apart for the 
white public in conformity with the equal 
standards of the aforesaid section of the 
aforesaid City Code and the equal accom- 
modations in effect on busses for the respec- 
tive races, the enmity thereby engendered 
in the white public of Birmingham will 
burst the bounds of restraint in many mem- 


bers of such white public and explode 
into anonymous and unpreventable acts of 
violent resentment such as to create an 
emergency, and that such danger will not 
pass unless and until time and restraint 
upon the part of negroes shall so ameliorate 
the aforesaid sentiments of the generality of 
the white public of Birmingham as that de- 
segregation on busses may become tolera- 
ble. 

(r) That aforesaid Section 1413 and a 
strict enforcement thereof are presently and 
for the reasonably foreseeable future neces- 
sary to preserve the peace and tranquility 
of the City of Birmingham and to safeguard 
the property and persons of its inhabitants 
and of the public in general and to ensure 
peace, good will and friendliness between 
the races. 


Section 2. That, consistently with the find- 
ings of Section 1 hereof, Section 1413 of the 
General City Code of Birmingham be, and here- 
by is, reaffirmed, reenacted and continued in 
full force and effect. 





TRANSPORTATION 


Buses—Florida 


Ordinance No. 741, enacted by the City Commission of Tallahassee, Florida, on January 7, 
1957, provides for emergency powers to be exercised with respect to the seating of patrons on 
city buses. The ordinance provides for seating at the direction of the bus driver and makes a 
refusal to obey the driver’s instructions a misdemeanor. That ordinance follows: 


ORDINANCE NO. 741 


An ordinance amending section IV of that cer- 
tain ordinance entitled “an ordinance grant- 
ing to Florida Associates, Inc., a corporation 
organized and existing under the laws of the 
state of Florida, the authority, right and 
privilege to establish, maintain and operate 
a bus transportation system in the city of 
Tallahassee, Florida, for the transportation for 
hire of passengers and fixing the terms and 
conditions of such grant” passed and adopted 
by the city commission on the 13th day of 
February, A. D. 1940, being ordinance No. 
368, as amended by ordinance No. 659, passed 


and adopted by the city commission on the 
10th day of March, A. D. 1953; by providing 
for the making and enforcment of reasonable 
rules and regulations governing the seating 
and placing of passengers transported on 
motor buses for hire, and providing for 
penalty for the violation hereof. 


WHEREAS, an emergency exists in the City 


-of Tallahassee, in that civil actions at law were 


recently filed in both the Federal and State 
Courts of Leon County, Florida, asking for 
judicial interpretations as to the validity of 
Section IV, Ordinance 368, requiring the adop- 
tion and enforcement of operating rules pro- 
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viding for the segregation of the human races 
when more than one race is transported on 
motor buses operated under said ordinance; and 


WHEREAS, the said Section IV of Ordinance 
368 is of doubtful validity in light of recent 
decisions of the Supreme Court of the United 
States construing similar statute and ordinance 
provisions; and 


WHEREAS, certain acts of violence and de- 
struction of property, accompanied by threats 
to the safety of passengers being transported 
on the motor buses being operated under the 
provisions of said ordinance, and threats to the 
peace, tranquility and good order of society in 
Tallahassee, have occurred as a result of the 
operation of said motor buses; and 


WHEREAS, because of the foregoing con- 
ditions the Governor of Florida, by official proc- 
lamation dated January 1, 1957, ordered all 
motor bus transportation in Tallahassee su- 
spended until further order of the Governor, 
as a result of which the citizens of this City are 
without public transportation; and 


WHEREAS, it is considered to be in the best 
interest of the public, the general welfare of the 
City of Tallahassee, that public motor bus 
transportation be resumed at the earliest pos- 
sible time, and in a manner that will serve the 
needs of the public and at the same time will 
insure, as nearly as practicable, that the health, 
life, limb and person of the passengers using 
this facility will not be threatened or endangered 
and that peace, tranquility and good order will 
be preserved; and 


WHEREAS, the conditions recited above have 
created an emergency which demands prompt 
action by this Commission, therefore an emer- 
gency is hereby declared to exist. 


Be It Enacted By the People of the City of 
Tallahassee: 


Section 1. That Section IV of the City Ordi- 
nance entitled “An ordinance granting to Florida 
Associates, Inc., a corporation, organized and 
existing under the laws of the State of Florida, 
the authority, right and privilege to establish, 
maintain and operate a bus transportation sys- 
tem in the City of Tallahassee, Florida, for the 
transportation for hire of passengers and fixing 
the terms and conditions ot such grant,” passed 
and adopted on the 13th day of February 1940, 
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as amended by Ordinance No. 659, passed and 
adopted by the City Commission on the 10th 
day of March, 1953, be and the same is hereby 
amended to read as follows: 


“SECTION IV. 


A. The maximum seating capacity of each 
motor bus operated by the Company shall 
be not greater than the manufacturer’s 
rated capacity but passengers may be per- 
mitted to stand provided each such pas- 
senger is assigned a place in the bus in 
keeping with the provisions of Paragraph 
B hereof. 

B. The Company shall make and enforce 
reasonable rules and regulations govern- 
ing the seating and placement in its motor 
buses of passengers transported by it for 
hire in such manner as to insure: (a) An 
equal distribution throughout its buses of 
the weight of the passengers being trans- 
ported, as nearly as practicable, to the 
end that traffic hazards likely to result in 
accidents or collisions may be minimized; 
(b) The maximum health and safety of 
the passengers being transported by it 
to the end that life, limb and person of 
said passengers will not be endangered or 
threatened by violence or overt acts of 
violence; and (c) That peace, tranquility 
and good order among said passengers 
being so transported, and of society gen- 
erally, is preserved. 

C. The rules and regulations to be adopted 
by the Company as required by Paragraph 
B hereof shall provide for the seating of 
its passengers for hire; shall provide for 
the assignment of a numbered seat for 
each passenger so transported, and shall 
provide that each passenger so transported 
shall occupy only the seat so assigned; 
and shall provide for the placement of its 
passengers who are permitted to stand. 

D. The rules and regulations to be adopted 
by the Company as required by Paragraph 
B hereof shall be submitted to and ap- 
proved by the City Commission before 
the same become effective and no opera- 
tion under the provisions of this Ordinance 
shall be permitted until such rules and 
regulations are agreed upon between the 
Company and the City Commission. 

E. It shall be unlawful for any person to 
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occupy any space on any motor bus trans- 
portation facility for hire operating under 
the provisions of this Ordinance within 
the City Limit of the City of Tallahassee, 
other than the space assigned to said per- 
son by the Company or its agent, servants 
or employees operating the said transpor- 
tation facility. 

F. Any passenger who refuses to accept and 
occupy the space assigned to him, and 
who, upon tender of the fare paid, re- 
fuses peaceably and without disorder to 
remove himself from the motor bus after 
being requested so to do by the driver 
thereof, shall be guilty of violating the 
provisions of this ordinance and shall be 
punished as provided herein. 

G. The word “space” as used in this Section 
IV shall mean the seat or place assigned 
to a passenger as provided by Paragraphs 
A, B and C hereof. 

H. The driver of any such motor bus public 
transportation facility may cause any per- 
son violating the provisions of this Ordi- 
nance to be delivered to the proper 
authority for arrest. 

I. The violation of any of the foregoing pro- 


visions of this Ordinance shall be punished 
by a fine not exceeding Five Hundred 
($500.00) Dollars, or imprisonment for a 
term not exceeding sixty (60) days, or by 
both such fine and imprisonment. 


Section 2. It is hereby declared to be the 
intention of the City Commission that the Sec- 
tions, paragraphs, sentences, clauses and phrases 
of this Ordinance are severable and if any 
phrase, clause, sentence, paragraph or section 
of this Ordinance shall be declared unconsti- 
tutional by the valid judgment or decree of a 
Court of competent jurisdiction, such unconsti- 
tutionality shall not affect any of the remaining 
phrases, clauses, sentences, paragraphs and sec- 
tions of this Ordinance.” 


Section 3. This Ordinance shall become ef- 
fective immediately upon publication as re- 
quired by the Charter Act of said City. 

Introduced in the City Commission on the 
7th day of January, 1957. 

Passed the City Commission on the 7th day 
of January, 1957. 

John Y. Humphress 
Mayor-Commissioner 





PUBLIC ACCOMMODATIONS 


Anti-Discrimination Statutes—Washington 


Chapter 37, 1957 laws of the State of Washington, signed March 2, 1957, amends that state’s 
“Law Against Discrimination in Employment” so as to extend the application of the law to 
places of public accommodation. That bill, as enacted by both houses of the Legislature, 


follows: 
AN ACT 


Relating to civil rights; amending section 1, 
chapter 183, Laws of 1949 and RCW 49.60.010; 
amending section 12, chapter 183, Laws of 
1949 and RCW 49.60.020; amending section 
2, chapter 183, Laws of 1949 and RCW 
49.60.030; amending section 3, chapter 183, 
Laws of 1949 and RCW 49.60.040; amending 
section 2, chapter 270, Laws of 1955 and 
RCW 49.60.050; amending section 6, chapter 
270, Laws of 1955 and RCW 49.60.090; 
amending section 8, chapter 270, Laws of 


1955 and RCW 49.60.120; amending section 
7, chapter 183, Laws of 1949 and RCW 
49.60.180 through 49.60.220; amending section 
15, chapter 270, Laws of 1955 and RCW 
49.60.230; amending section 16, chapter 270, 
Laws of 1955 and RCW 49.60.240; amending 
section 17, chapter 270, Laws of 1955 and 
RCW 49.60.250; section 9, chapter 183, Laws 
of 1949 and RCW 49.60.260 through 49.60.300; 
amending section 10, chapter 183, Laws of 
1949 and RCW 49.60.310; and adding three 
new sections tc chapter 183, Laws of 1949 
and chapter 49.60 RCW. 








Be it enacted by the Legislature of the State of 
Washington: 


See. 1. Section 1, chapter 183, Laws of 1949 
and RCW 49.60.010 are each amended to read 
as follows: 

This chapter shall be known as the “law 
against discrimination.” It is an exercise of the 
police power of the state for the protection of 
the public welfare, health and peace of the 
people of this state, and in fulfilment of the 
provisions of the Constitution of this state con- 
cerning civil rights. The legislature hereby 
finds and declares that practices of discrimina- 
tion against any of its inhabitants because of 
race, creed, color or national origin are a mat- 
ter of state concern, that such discrimination 
threatens not only the rights and proper privi- 
leges of its inhabitants but menaces the institu- 
tions and foundation of a free democratic state. 
A state agency is herein created with powers 
with respect to elimination and prevent of dis- 
crimination in employment, in places of public 
resort, accommodation or amusement, and in 
publicly-assisted housing because of race, creed, 
color or national origin; and the board estab- 
lished hereunder is hereby given general juris- 
diction and power for such purposes. 


Sec. 2. Section 12, chapter 183, Laws of 
1949 and RCW 49.60.020 are each amended to 
read as follows: 

The provisions of this chapter shall be con- 
strued liberally for the accomplishment of the 
purposes thereof. Nothing contained in this 
chapter shall be deemed to repeal any of the 
provisions of any other law of this state re- 
lating to discrimination because of race, color, 
creed or national origin. Nor shall anything 
herein contained be construed to deny the right 
to any person to institute any action or pursue 
any civil or criminal remedy based upon an 
alleged violation of his civil rights. However, 
the election of a person to pursue such a remedy 
shall preclude him from pursuing those admini- 
strative remedies created by this act. 


Sec. 3. Section 2, chapter 183, Laws of 1949 
and RCW 49.60.030 are each amended to read 
as follows: 

The right to be free from discrimination be- 
cause of race, creed, color or national origin is 
recognized as and declared to be a civil right. 
This right shall include, but not be limited to: 
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(1) The right to obtain and hold employment 
without discrimination; 

(2) The right to the full enjoyment of any 
of the accommodations, advantages, facilities or 
privileges of any place of public resort, accom- 
modation, assemblage or amusement; 

(3) The right to secure publicly assisted 
housing without discrimination. 


Sec. 4. Section 3, chapter 183, Laws of 
1949 and RCW 49.60.040 are each amended to 
read as follows: 

As used in this chapter: 

“Person” includes one or more individuals, 
partnerships, associations, organizations, corpo- 
rations, cooperatives, legal representatives, 
trustees and receivers or any group of persons; 
it includes any owner, lessee, proprietor, man- 
ager, agent or employee, whether one or more 
natural persons; and further includes any politi- 
cal or civil subdivisions of the state and any 
agency or instrumentality of the state or of any 
political or civil subdivision thereof; 

“Employer” includes any person acting in the 
interest of an employer, directly, or indirectly, 
who has eight or more persons in his employ, 
and does not include any religious or sectarian 
organization, not organized for private profit; 

“Employee” does not include any individual 
employed by his parents, spouse or child, or in 
the domestic service of any person; 

“Labor organization” includes any organiza- 
tion which exists for the purpose, in whole or in 
part, of dealing with employers concerning 
grievances or terms or conditions of employ- 
ment, or for other mutual aid or protection in 
connection with employment; 

“Employment agency” includes any person 
undertaking with or without compensation to 
recruit, procure, refer, or place employees for 
an employer; 

“National origin” includes “ancestry”; 

“Full enjoyment of” includes the right to 
purchase any service, commodity or article of 
personal property offered or sold on, or by, 
any establishment to the public, and the admis- 
sion of any person to accommodations, ad- 
vantages, facilities or privileges of any place of 
public resort, accommodation, assemblage or 
amusement, without acts directly or indirectly 
causing persons of any particular race, creed or 
color, to be treated as not welcome, accepted, 
desired or solicited; 

“Any place of public resort, accommodation, 














assemblage or amusement” includes, but is not 
limited to, any place, licensed or unlicensed, 
kept for gain, hire or reward, or where charges 
are made for admission, service, occupancy or 
use of any property or facilities, whether con- 
ducted for the entertainment, housing or lodging 
of transient guests, or for the benefit, use or 
accommodation of those seeking health, recrea- 
tion or rest, or for the sale of goods, merchan- 
dise, services or personal property, or for the 
rendering of personal services, or for public 
conveyance or transportation on land, water 
or in the air, including the stations and terminals 
thereof and the garaging of vehicles, or where 
food or beverages of any kind are sold for con- 
sumption on the premises, or where public 
amusement, entertainment, sports or recreation 
of any kind is offered with or without charge, 
or where medical service or care is made avail- 
able, or where the public gathers, congregates, 
or assembles for amusement, recreation or pub- 
lic purposes, or public halls, public elevators 
and public washrooms of buildings and struc- 
tures occupied by two or more tenants, or by 
the owner and one or more tenants, or any 
public library or educational institution, or 
schools of special instruction, or nursery 
schools, or day care centers or children’s 
camps: Provided, That nothing herein contained 
shall be construed to include or apply to any 
institute, bona fide club, or place of accommo- 
dation, which is by its nature distinctly private, 
including fraternal organizations, though where 
public use is permitted that use shall be covered 
by this act; nor shall anything herein contained 
apply to any educational facility operated or 
maintained by a bona fide religious or sectarian 
institution; 

“Publicly-assisted housing” includes any build- 
ing, structure or portion thereof which is used 
or occupied or is intended to be used or oc- 
cupied as the home, residence or sleeping place 
of one or more persons, and the acquisition, 
construction, rehabilitation, repair or mainte- 
nance of which is financed in whole or in part 
by a loan, whether or not secured by a mortgage, 
the repayment of which is guaranteed or in- 
sured by the federal government or any agency 
thereof, or the state or any of its political sub- 


divisions, or any agency thereof, provided that ° 


such a housing accommodation shall be deemed 
to be publicly-assisted only during the life of 
such loan and such guarantee or insurance, or 
if a commitment, issued by a government 
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agency, is outstanding that the acquisition of 
such housing accommodations may be financed 
in whole or in part by a loan, whether or not 
secured by a mortgage, the repayment of which 
is guaranteed or insured by the federal govern- 
ment or any agency thereof, or the state or any 
of its political subdivisions, or any agency 
thereof; 

“Owner” includes the owner, lessee, sublessee, 
assignee, agent, creditor, lender or other person 
having the right to ownership or possession of 
housing, or to have housing pledged as security 
for a debt. 


Sec. 5. Section 2, chapter 270, Laws of 
1955 and RCW 49.60.050 are each amended to 
read as follows: 

There is created the “Washington state board 
against discrimination,” which shall be com- 
posed of five members to be appointed by the 
governor, one of whom shall be designated as 
chairman by the governor. 


Sec. 6. Section 6, chapter 270, Laws of 
1955 and RCW 49.60.090 are each amended to 
read as follows: 

The principal office of the board shall be in 
the city of Olympia, but it may meet and exer- 
cise any or all of its powers at any other place 
in the state, and may establish such district 
offices as it deems necessary. 


See. 7. Section 8, chapter 270, Laws of 
1955 and RCW 49.60.120 are each amended to 
read as follows: 

The board shall have the functions, powers 
and duties: 

(1) To appoint an executive secretary and 
chief examiner, and such investigators, examin- 


‘ers, clerks, and other employees and agents as 


it may deem necessary, fix their compensation 
within the limitations provided by law, and 
prescribe their duties. 

(2) To obtain upon request and utilize the 
services of all governmental departments and 
agencies. 

(3) To adopt, promulgate, amend, and re- 
scind suitable rules and regulations to carry out 
the provisions of this chapter, and the policies 
and practices of the board in connection there- 
with. 

(4) To receive, investigate and pass upon 
complaints alleging unfair practices as defined 
in this act because of race, creed, color or na- 
tional origin. 
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(5) To issue such publications and such re- 
sults of investigations and research as in its 
judgment will tend to promote good will and 
minimize or eliminate discrimination because 
. of race, creed, color or national origin. 

(6) To make such technical studies as are 
appropriate to effectuate the purposes and 
policies of this chapter and to publish and 
distribute the reports of such studies. 


Sec. 8. Section 7, chapter 183, Laws of 
1949 (heretofore divided and codified as RCW 
49.60.180 through 49.60.220) is amended to read 
as set forth in sections 9 through 13 of this 
amendatory act. 


Sec. 9. (RCW 49.60.180) It is an unfair 
practice for any employer: 

(1) To refuse to hire any person because 
of such person’s race, creed, color, or national 
origin, unless based upon a bona fide occupa- 
tional qualification. 

(2) To discharge or bar any person from em- 
ployment because of such person’s race, creed, 
-olor, or national origin. 

(3) To discriminate against any person in 
compensation or in other terms or conditions of 
employment because of such person’s race, 
creed, color or national origin. 

(4) To print, or circulate, or cause to be 
printed or circulated any statement, advertise- 
ment, or publication, or to use any form of ap- 
plication for employment, or to make any 
inquiry in connection with prospective employ- 
ment, which expresses, directly or indirectly, 
any limitation, specification or discrimination as 
to race, creed, color or national origin, or any 
intent to make any such limitation, specification 
or discrimination, unless based on bona fide 
occupational qualification; PROVIDED, Noth- 
ing contained herein shall prohibit advertising 
in a foreign language. 


Sec. 10. (RCW 49.60.190) It is an unfair 
practice for any labor union or labor organiza- 
tion: 

(1) To deny membership and full member- 
ship rights and privileges to any person because 
of such person’s race, creed, color, or national 
origin. 

(2) To expel from membership any person 
because of such person’s race, creed, color, or 
national origin. 

(3) To discriminate against any member, 


employer, or employee because of such per- 
son’s creed, color, or national origin. 


Sec. 11. (RCW 49.60.200) It is an unfair 
practice for any employment agency to fail or 
refuse to classify properly or refer for employ- 
ment, or otherwise to discriminate against, any 
individual because of his race, creed, color, or 
national origin, or to print or circulate, or cause 
to be printed or circulated any statement, ad- 
vertisement, or publication, or to use any form 
of application for employment, or to make any 
inquiry in connection with prospective employ- 
ment, ,which expresses, directly or indirectly, 
any limitation, specification or discrimination 
as to race, creed, color or national origin, or 
any intent to make any such limitation, specifi- 
cation or discrimination, unless based upon a 
bona fide occupational qualification; PRO- 
VIDED, Nothing contained herein shall prohibit 
advertising in a foreign language. 


Sec. 12. (RCW 49.60.210) It is an unfair 
practice for any employer, employment agency, 
or labor union to discharge, expel, or otherwise 
discriminate against any person because he has 
opposed any practices forbidden by this chap- 
ter, or because he has filed a charge, testified, or 
assisted in any proceeding under this chapter. 


Sec. 13. (RCW 49.60.220) It is an unfair 
practice for any person to aid, abet, encourage, 
or incite the commission of any unfair practice, 
or to attempt to obstruct or prevent any other 
person from complying with the provisions of 
this chapter or any order issued thereunder. 


Sec. 14. There is added to chapter 183, 
Laws of 1949 and chapter 49.60 RCW, a new 
section to read as follows: 

It shall be an unfair practice for any person 
or his agent or employee to commit an act 
which directly or indirectly results in any dis- 
tinction, restriction, or discrimination or the 
requiring of any person to pay a larger sum 
than the uniform rates charged other persons, 
or the refusing or withholding from any person 
the admission, patronage, custom, presence, 
frequenting, dwelling, staying, or lodging in any 
place of public resort, accommodation, as- 
semblage, or amusement except for conditions 
and limitations established by law and applica- 
ble to all persons, regardless of race, creed, color 
or national origin. 
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Sec. 15. There is added to chapter 183, 
Laws of 1949 and chapter 49.60 RCW, a new 
section to read as follows: 

It shall be an unfair practice: 

(1) For the owner of publicly-assisted hous- 
ing to refuse to sell, rent, or lease to any person 
or persons such housing because of the race, 
creed, color, or national origin of such person 
or persons; 

(2) For the owner of any publicly-assisted 
housing to segregate, separate or discriminate 
against any person or persons because of the 
race, creed, color or national origin of such 
person or persons, in the terms, conditions, or 
privileges of any such housing or in the furnish- 
ing of facilities or services in connection there- 
with; 

(3) For any person to make or cause to be 
made any written or oral inquiry concerning the 
race, creed, color, or national origin of a person 
or group of persons seeking to purchase, rent, 
or lease publicly-assisted housing accommoda- 
tions. 

(4) For any person to print or publish or 
cause to be printed or published any notice or 
advertisement relating to the sale, rental, or 
leasing of any publicly-assisted housing accom- 
modation which indicates any preference, limi- 
tation, specification, or discrimination based on 
race, creed, color or national origin; 

(5) For any person, bank, mortgage com- 
pany or other financial institution to whom ap- 
plication is made for financial assistance for 
the acquisition, construction, rehabilitation, re- 
pair or maintenance of any publicly-assisted 
housing to make or cause to be made any writ- 
ten or oral inquiry for the purpose of discrimi- 
nation concerning the race, creed, color, or 
national origin of a person or group of persons 
seeking such financial assistance, or concerning 
the race, creed, color or national origin of pro- 
spective occupants or tenants of such housing, or 
to discriminate against, any person or persons 
because of the race, creed, color, or national 
origin of such person or persons, or prospective 
occupants or tenants, in the terms, conditions 
or privileges relating to the obtaining or use 
of any such financial assistance. 

Nothing herein shall be deemed to prevent 


a bona fide religious, sectarian institution, or- 


fraternal organization from selecting as tenants 
or occupants of any housing operated by such 
organization, as part of its religious, sectarian, 
or fraternal activities, adherents or members of 


such religion, sect, or fraternal organization ex- 
clusively, or from giving preference in such 
selection to such adherents or members. 


See. 16. Section 15, chapter 270, Laws of 
1955 and RCW 49.60.230 are each amended to 
read as follows: 

Who may file a complaint: 

(1) Any person claiming to be aggrieved by 
an alleged unfair practice may, by himself or 
his attorney, make, sign, and file with the board 
a complaint in writing under oath. The com- 
plaint shall state the name and address of the 
person alleged to have committed the unfair 
practice and the particulars thereof, and contain 
such other information as may be required by 
the board. 

(2) Whenever it has reason to believe that 
any person has been engaged or is engaging in 
an unfair practice, the board may issue a com- 
plaint. 

(3) Any employer or principal whose em- 
ployees, or agents, or any of them, refuse or 
threaten to refuse to comply with the provisions 
of this chapter may file with the board a written 
complaint under oath asking for assistance by 
conciliation or other remedial action. 

Any complaint filed pursuant to this section 
must be so filed within six months after the 
alleged act of discrimination. 


See. 17. Section 16, chapter 270, Laws of 
1955 and RCW 49.60.240 are each amended to 
read as follows: 

After the filing of any complaint, the chair- 
man of the board shall refer it to the appropri- 
ate section of the board’s staff for prompt 
investigation and ascertainment of the facts. 
The results of the investigation shall be re- 
duced to written findings of fact, and a finding 
shall be made that there is or that there is not 
reasonable cause for believing that an unfair 
practice has been or is being committed. A copy 
of said findings shall be furnished to the com- 
plainant and to the person named in such com- 
plaint, hereinafter referred to as the respondent. 

If the finding is made that there is reasonable 
cause for believing that an unfair practice has 
been or is being committed, the board’s staff 
shall immediately endeavor to eliminate the 
unfair practice by conference, conciliation and 
persuasion. : 

If an agreement is reached for the elimination 
of such unfair practice as a result of such con- 
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ference, conciliation and persuasion, the agree- 
ment shall be reduced to writing and signed by 
the respondent, and an order shall be entered 
by the board setting forth the terms of said 
agreement. No order shall be entered by the 
board at this stage of the proceedings except 
upon such written agreement. 

If no such agreement can be reached, a find- 
ing to that effect shall be made and reduced 
to writing, with a copy thereof furnished to the 
complainant and the respondent. 


Sec. 18. Section 17, chapter 270, Laws of 
1955 and RCW 49.60.250 are each amended to 
read as follows: 

In case of failure to reach an agreement for the 
elimination of such unfair practice, and upon 
the entry of findings to that effect, the entire 
file, including the complaint and any and all 
findings made, shall be certified to the chairman 
of the board. The chairman of the board shall 
thereupon appoint a hearing tribunal of three 
persons, who shall be members of the board or 
a panel of hearing examiners, acting in the name 
of the board, to hear the complaint and shall 
cause to be issued and served in the name of 
the board a written notice, together with a copy 
of the complaint, as the same may have been 
amended, requiring the respondent to answer 
the charges of the complaint at a hearing before 
such tribunal, at a time and place to be specified 
in such notice. 

The place of any such hearing may be the 
office of the board or another place designated 
by it. The case in support of the complaint 
shall be presented at the hearing by counsel for 
the board: Provided, That the complainant may 
retain independent counsel and submit testi- 
mony and be fully heard. No member or em- 
ployee of the board who previously made the 
investigation or caused the notice to be issued 
shall participate in the hearing except as a 
witness, nor shall he participate in the delibera- 
tions of the tribunal in such case. Any endeavors 
or negotiations for conciliation shall not be re- 
ceived in evidence. 

The respondent may file a written answer to 
the complaint and appear at the hearing in 
person or otherwise, with or without counsel, 
and submit testimony and be fully heard. 

The tribunal conducting any hearing may 
permit reasonable amendment to any complaint 
or answer. Testimony taken at the hearing shall 
be under oath and recorded. 


If, upon all the evidence, the tribunal finds 
that the respondent has engaged in any unfair 
practice it shall state its findings of fact and 
shall issue and file with the board and cause 
to be served on such respondent an order re- 
quiring such respondent to cease and desist 
from such unfair practice and to take such 
affirmative action, including, (but not limited 
to) hiring, reinstatement or upgrading of em- 
ployees, with or without back pay, an admission 
or restoration to full membership rights in any 
respondent organization, or to take such other 
action as, in the judgment of the tribunal, will 
effectuate the purposes of this chapter, and 
including a requirement for report of the matter 
on compliance. 

If, upon all the evidence, the tribunal finds 
that the respondent has not engaged in any 
alleged unfair practice, it shall state its findings 
of fact and shall similarly issue and file an order 
dismissing the complaint. 

The board shall establish rules of practice to 
govern, expedite and effectuate the foregoing 
procedure. 


Sec. 19. There is added to chapter 183, 
Laws of 1949 and chapter 49.60 RCW, a new 
section to read as follows: 

If the complainant is dissatisfied with the 
agreement reached as provided in section 17 
hereof, or if the finding is made as provided 
for in this chapter, that there is no reasonable 
cause for believing that an unfair practice has 
been or is being committed, the complainant 
may within thirty days of approval by the board 
of such agreement or from receipt of a copy 
of said finding file a petition for reconsideration 
by the board and he shall have the right to ap- 
pear before the board at its next regular meet- 
ing in person or by counsel and present such 
facts, evidence and affidavits of witnesses as may 
support the complaint. 

The board shall establish rules of practice to 
govern, expedite, and effectuate the foregoing 
procedure. 


Sec. 20. Section 9, chapter 183, Laws of 
1949 (heretofore divided and codified as RCW 
49.60.260 through 49.60.300) is divided and 
amended as set forth in sections 21 through 25. 


Sec. 21. (RCW 49.60.260) (1) The board 


shall petition the court within the county where- 
in any unfair practice occurred or wherein any 
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person charged with an unfair practice resides 
or transacts business, for the enforcement of any 
order which is not complied with and is issued 
by a tribunal under the provisions of this chap- 
ter and for appropriate temporary relief or a 
restraining order, and shall certify and file in 
court a transcript of the entire record of the 
proceedings, including the pleadings and testi- 
mony upon which such order was made and the 
finding and orders of the hearing tribunal. 
Within five days after filing such petition in 
court the board shall cause a notice of the pe- 
tition to be sent by registered mail to all parties 
or their representatives. } 

The court shall have jurisdiction of the pro- 
ceedings and of the questions determined there- 
on, and shall have the power to issue such orders 
and grant such relief by injunction or otherwise, 
including temporary relief, as it deems just and 
suitable and to make and enter, upon the plead- 
ings, testimony and proceedings set forth in such 
transcript, a decree enforcing, modifying and 
enforcing as so modified, or setting aside in 
whole or in part any order of the board or hear- 
ing tribunal. 

(2) The findings of the hearing tribunal as 
to the facts, if supported by substantial and 
competent evidence shall be conclusive. The 
court, upon its own motion or upon motion of 
either of the parties to the proceeding, may 
permit each party to introduce such additional 
evidence as the court may believe necessary to 
a proper decision of the cause. 

(3) The jurisdiction of the court shall be 
exclusive and its judgment and decree shall be 
final, except that the same shall be subject to a 
review by the supreme court, on appeal, by 
either party, irrespective of the nature of the 
decree or judgment. Such appeal shall be taken 
and prosecuted in the same manner and form 
and with the same effect as is provided in other 
cases of appeal to the supreme court, and the 
record so certified shall contain all that was 
before the lower court. 


Sec. 22. (RCW 49.00.270) Any respondent 
or complainant aggrieved by the final order of 
a hearing tribunal may obtain a review of such 
order in the superior court for the county where 
the unfair practice is alleged to have occurred 


or in the county wherein such person resides — 


or transacts business by filing with the clerk of 
the court, within two weeks from the date of 
receipt of such order, a written petition in dupli- 
cate praying that such order be modified or set 


aside. The clerk shall thereupon mail the dupli- 
cate copy to the board. The board shall then 
cause to be filed in the court a certified tran- 
script of the entire record in the proceedings, 
including the pleadings, testimony and order. 
Upon such filing the court shall proceed in the 
same manner as in the case of a petition by the 
board and shall have the same exclusive juris- 
diction to grant to any party such temporary re- 
lief or restraining order as it deems just and 
suitable, and in like manner to make and enter 
a decree enforcing or modifying and enforcing 
as so modified or setting aside, in whole or in 
part, the order sought to be reviewed. 

Unless otherwise directed by the court, com- 
mencement or review proceedings under this 
section shall operate as a stay of any order. 


Sec. 23. (RCW 49.60.280) Petitions filed 
under RCW 49.60.260 and 49.60.270 shall be 
heard expeditiously and determined upon the 
transcript filed, without requirement of print- 
ing. Hearings in the court under this chapter 
shall take precedence over all other matters, 
except matters of the same character. 


Sec. 24. (RCW 49.60.290) No court of this 
state shall have jurisdiction to issue any restrain- 
ing order or temporary or permanent injunction 
preventing the board from performing any 
function vested in it by this chapter. 


Sec. 25. (RCW 49.60.300) RCW 49.60.260 
to 49.60.290, inclusive, shall not be applicable 
to orders issued against any political or civil 
subdivision of the state, or any agency, office, 
or employee thereof. 


Sec. 26. Section 10, chapter 183, Laws of 
1949 and RCW 49.60.310 are each amended to 
read as follows: 

Any person that wilfully resists, prevents, im- 
pedes, or interferes with the board or any of its 
members or representatives in the performance 
of duty under this chapter, or that wilfully vio- 
lates an order of the board, is guilty of a mis- 
demeanor; but procedure for the review of the 
order shall not be deemed to be such wilful 
conduct. 


See. 27. If any provision of this act or the 
application of such provision to any person or 
circumstance shall be held invalid, the remain- 
der of such act or the application of such pro- 
vision to persons or circumstances other than 
those to which it is held invalid shall not be 
affected thereby. 
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PUBLIC ACCOMMODATIONS 
Anti-discrimination Statutes—Wyoming 
Act No. 75 of the 1957 session of the Wyoming Legislature, an “Act to prevent segregation 


and discrimination,” provides for the imposition of criminal penalties for persons denying 
to others certain announced rights. 


AN ACT to prevent segregation and discrimina- 
tion and providing a penalty for violation. 


Be It Enacted By the Legislature of the State of 
Wyoming: 


Section 2. Any person, firm, or corporation 
who shall violate any of the provisions of this 
Act shall be guilty of a misdemeanor and, upon 
conviction, shall be fined not more than One 
Hundred Dollars ($100.00) or imprisoned in 
the county jail for a term not to exceed six (6) 
months, or both. 


Section 1. No person of good deportment 
shall be denied the right of life, liberty, pursuit 
of happiness, or the necessities of life because 
of race, color, creed, or national origin. 





EMPLOYMENT 
Fair Employment Laws—Missouri 
Ordinance No. 47957 of the city of St. Louis, Missouri, enacted July 10, 1956, provides for 


fair employment practices on public works supported in whole or part by municipal funds. 
Discriminatory practices on the basis of race, color, relgion, national origin or ancestry are 


prohibited in connection with such public works. 


ORDINANCE 47957 


An ordinance providing for Fair Employment 
Practice procedures on all public works projects 
paid for in whole or in part by municipal funds 
or bond issue moneys of the City of St. Louis, 
and providing for the appointment of a com- 
mission to administer the intent of this Ordi- 


nance, and providing for penalties for violations 
of this ordinance. 


Be it ordained by the City of St. Louis, as fol- 
lows: 


Section One. It shall be unlawful for any 
contractor or subcontractor or employer on pub- 
lic works of the City of St. Louis, paid for in 
whole or in part from municipal revenues or 
bond issue funds: 

1. To refuse to hire an individual or to dis- 
criminate in the hiring, tenure, promotion or 
demotion of employees because of race, color, 
religion, national origin or ancestry. 

2. To pay less than the prevailing rates of 
compensation and other employment benefits 
because of race, color, religion, national origin 
or ancestry. 


3. To print, publish, circulate or use any 
notice, application form or advertisement re- 
lating to employment seeking information as 
to race, color, religion, national origin or an- 
cestry. 

4, All contracts or sub-contracts on all public 
works projects paid for in whole or in part by 
municipal funds or bond issue moneys of the 
City of St. Louis shall contain Section One of 
this ordinance. The violation of this provision 
shall be cause for termination of such contract. 


Section Two. There is hereby established 
a Fair Employment Practices Commission to ad- 
minister and enforce the intent of this ordi- 
nance. This Commission shall be composed of 
seven members to be appointed by the Mayor, 
approved by the Board of Aldermen, for a term 
of three years. Two members to be representa- 
tive of employers, two members to be repre- 
sentative of labor, two members representing 
the general civic interest of the community, and 
the other member to be the Commissioner of 
the St. Louis Council on Human Relations. The 
Commission shall have power to initiate investi- 
gations of violations of this ordinance and shall 
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receive and investigate all complaints of un- 
fair employment practices forbidden by this 
ordinance. The Commission shall endeavor to 
adjust such complaints by education, persuasion 
and conciliation between the parties affected. 
If these efforts fail to resolve the problem, the 
Commission shall refer the matter to the City 
Counselor for prosecution in court. Conviction 
of any violation of the provisions of this ordi- 


nance shall be deemed a misdemeanor punish- 
able by a fine of not more than One Hundred 
Dollars ($100.00). 

Nothing in this ordinance, however, shall re- 
strict an employer from establishing bona fide 
occupational qualifications, if such occupational 
qualifications are applied equally to all persons. 


Approved: July 10, 1956. 





ELECTIONS 


Federal Statutes—Louisiana 


In connection with voting practices in Louisiana (see Reddix v. Lucky, supra, p. 426 and 
Sharp v. Lucky, supra, p. 431) there have been several statements made before committees 
of the United States Congress. Three such statements, printed below, include a formal state- 
ment by an Assistant Attorney General of the United States made to the Senate Subcommittee 
on Privileges and Elections on October 10, 1956; a formal statement made by the Attorney 
General of Louisiana to the Civil Rights Subcommittee of the House of Representatives 
Judiciary Committee on February 13, 1957, and a rebuttal letter by the United States De- 
partment of Justice, on February 21, 1957. The statements follow: 


Statement by Warren Olney, Ill, October 10, 1956 


No study of the political practices followed 
during the course of the 1956 Presidential and 
Senatorial elections could possibly be adequate 
or complete without including the mass dis- 
franchisement in certain communities by un- 
constitutional means of thousands of legally 
registered voters. It presents a problem of 
major concern to the whole nation and would 
appear to lie within the investigative juris- 
diction of the Senate Subcommittee on Privi- 
leges and Elections. 

I should like to illustrate what is going on, as 
well as to suggest how the Subcommittee might 
be of public service by giving the facts on just 
one small parish. I will take as illustrative 
Ouachita Parish in the State of Louisiana. 

On January 17, 1956, there were approxi- 
mately 4,000 persons of the Negro race whose 
names appeared on the list of registered voters 


of Ouachita Parish as residing within Wards " 


8 and 10 in that parish: It would appear that 
these persons were and are citizens of the 
United States, possessing all of the qualifications 
requisite for electors under the Constitution and 


laws of Louisiana and of the United States, be- 
cause a system of permanent voter registration, 
provided for under the laws of the State of 
Louisiana, was in effect in Ouachita Parish 
and all of these persons had registered and 
qualified for permanent registration and had 
been allowed to vote in previous elections. 

As of October 4, 1956, the names of only 
694 Negro voters remained on. the rolls of 
registered voters for Wards 8 and 10 of 
Ouachita Parish, the names of more than 3300 
Negro voters having been eliminated from the 
rolls in violation of the laws of Louisiana, as 
well as those of the United States. This mass 
disfranchisement was accomplished by a 
scheme and device to which a number of white 
citizens and certain local officials were parties. 

The scheme appears to have taken form as 
early as January of 1956, and its principal 
purpose ‘was to eliminate from the list of 
registered voters of Ouachita Parish the names 
of all persons of the Negro race residing in 
Wards 8 and 10, and thereby deprive them of 
their right to vote. 
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On March 2, 1956, a non-profit corporation, 
organized under the laws of the State of Louisi- 
ana, and called the Citizens Council of Ouachita 
Parish, Louisiana, was incorporated. Among 
its ostensible objects and purposes, as stated 
in its articles of incorporation, are the follow- 
ing: 


“1. To protect and preserve by all legal 
means, our historical Southern Social In- 
stitutions in all their aspects; 

2. To marshal the economic resources of 
the good citizens of this community and 
surrounding area in combating any attack 
upon these social institutions.” 


Notwithstanding these stated objects, subse- 
quent developments have demonstrated that 
one of the principal objects and purposes of 
the Ouachita Citizens Council was and is 
to prevent and discourage persons of the Negro 
race from participating in elections in the 
Parish. 

The names of the officers, directors and mem- 
bers of the Ouachita Citizens Council will be 
made available to the Subcommittee if the Sub- 
committee wishes them. 


[Carry Out Plans] 


During the month of March, 1956, the of- 
ficers and members of the Citizens Council 
began to carry out their plan to eliminate the 
names of Negro persons from the roll of regis- 
tered voters. This scheme consisted of filing 
purported affidavits with the Registrar of voters 
challenging the qualifications of all voters of 
the Negro race within Wards 3 and 10, and of 
inducing the Registrar to send notices to the 
Negro voters requiring them within ten days 
to appear and prove their qualifications by affi- 
davits of three witnesses. The scheme further 
consisted of inducing the Registrar to refuse 
to accept as witnesses bona fide registered 
voters of the Parish who resided in a precinct 
other than the precinct of the challenged voters, 
or who had themselves been challenged or who 
had already acted as witnesses for any other 
challenged voter. Of course it was a part of 
this scheme that none of the registered Negro 
voters would be able to meet these illegal re- 
quirements and upon the basis of such pretext, 
that the Registrar would strike their names from 
the roll of registered voters. 

These people in the Ouachita Citizens Council 


appear to have succeeded either by persuasion 
or intimidation in procuring the help and co- 
operation of the election officials of Ouachita 
Parish. 


[Council Uses Facilities] 


In April and May of 1956, the Registrar and 
her Deputy permitted the officers and members 
of the Citizens Council to use the facilities of 
the office of the Registrar to examine the records 
and to prepare therefrom lists of registered 


voters of the Negro race. ‘The Citizens Council ° 


was given free run of the Registrar’s office and 
was permitted to occupy the office and work 
therein during periods when the office of the 
Registrar was not officially open to the public. 

Between April 16, 1956 and May 22, 1956 
the members and officers of the Ouachita Citizens 
Council filed with the Registrar approximately 
3,420 documents purporting to be affidavits, but 
which were not sworn to either before the Regis- 
trar or Deputy Registrar of Ouachita Parish as re- 
quired by law. In each purported affidavit it 
was alleged that the purported affiant had 
examined the records on file with the Registrar 
of Voters of Ouachita Parish, that the registrant 
named therein was believed to be illegally 
registered, and that the purported affidavit was 
made for the purpose of challenging the right 
of the registrant to remain on the roll of 
registered voters, and to vote in any elections. 
These purported affidavits were not prepared 
and filed in good faith, but were prepared and 
filed without regard to the actual legal qualifi- 
cations of the registrants to whom they referred. 


[Affidavits Accepted] 


Prior to the filing of the purported affidavits, 
there were in Ward 10 2,389 persons of the 
Negro race and 4,054 persons of the white race 
whose names appeared on the list of registered 
voters. The affidavits filed by the Citizens 
Council challenged all of the 2,389 Negro voters 
and challenged the qualifications of none of the 
4,054 white voters registered in that Ward. In 
Ward 3 the Citizens Council filed purported 
affidavits challenging the qualifications of 1,008 
out of the total of 1,523 Negro voters, but only 
23 of the white voters who were registered in 
that Ward. 

The Registrar, knowing that the pretended 
affidavits were not sworn to as required by law, 
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and that the purported affiants had not in each 
case personally examined the records in the 
Registrar’s office pertaining to each challenged 
registrant, accepted the pretended affidavits for 
filing and mailed copies of them together with 
printed citations to the approximately 3,420 voters 
named therein, requiring them within ten days 
to appear in the office of the Registrar and to 
prove their qualifications. The citations and 
copies of the pretended affidavits were mailed 
to large groups of registrants at or about the 
same time with the knowledge that the ordi- 
nary facilities and personnel of the Registrar's 
office would not permit the receiving of the 
proof of their qualifications from all of the 
registrants within the ten day period. Of 
course it was intended that all challenged 
registrants of the Negro race who were thereby 
denied an opportunity to prove their qualifica- 
tions would be eliminated from the roll of 
registered voters. 

However, registrants of the Negro race re- 
sponded to these citations in large numbers. 
During the months of April and May large lines 
of Negro registrants seeking to prove their 
qualifications formed before the Registrar’s of- 
fice, starting as early as 5 a.m. But the Registrar 
and her Deputy refused to hear offers of proof 
of qualifications on behalf of any more than 
50 challenged Negro registrants per day. Conse- 
quently most of the Negro registrants were 
turned away from the Registrar's office and 
were denied any opportunity to establish their 
proper registration. Thereafter the Registrar 
and her Deputy struck the names of such 
registrants from the rolls. 


[Interpretation Required] 


As to the Negro voters whose names have 
thus been stricken from the roll and who sought 
to register as -voters, the Registrar and her 
Deputy, at the instigation of the Citizens Coun- 
cil and under the color of authority of the 
Louisiana Revised Statutes, required such ap- 
plicants for registration to give a “reasonable 
interpretation” of a clause of the constitution of 
Louisiana or of the United States and no similar 
requirement was ordinarily imposed upon per- 


sons of the white race. Regardless of the in- ° 


terpretations given, the Registrar and her 
Deputy declared them to be unreasonable. In 
this manner Negro applicants for registration, 
although possessing all the legal qualifications 
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for voters under the laws of Louisiana and of 
the United States, were denied their right to 
register and qualify as voters. 

For this serious condition there is no adequate 
remedy presently available to the Department 
of Justice. A criminal prosecution begun after 
the election would not restore to the roll of 
registered voters of Ouachita Parish the names 
that have been unlawfully removed. It would 
not protect the integrity of the election of of- 
ficers of the United States in the November 
election. 

The Department of Justice has not been blind 
to the possibility that this kind of unconstitu- 
tional disfranchisement of citizens of the United 
States might occur and that more effective legal 
remedies are needed. The Attorney General 
in April, 1956, presented proposals to both 
houses of Congress for legislation which would 
authorize him to apply to the Federal courts 
for preventive relief by way of injunction in 
cases such as this. In testifying in support of 
these proposals the Attorney General pointed 
out to the Congress that although under present 
statutes the Department can prosecute after 
such deprivations of the right to vote have oc- 
curred, the Department could not seek pre- 
ventive relief when violations are threatened. 
The Attorney General then illustrated his point 
as follows: 


“In 1952, several Negro citizens of a certain 
county in Mississippi submitted affidavits 
to the Department alleging that because of 
their race the Registrar of Voters refused 
to register them. Although the Mississippi 
statutes at that time required only that an 
applicant be able to read and write the 
Constitution, these affidavits alleged that 
the Registrar demanded that the Negro 
citizens answer such questions as “What is 
due process of law?’ “How many bubbles 
in a bar of soap?’, etc. Those submitting 
affidavits included college graduates, teach- 
ers and businessmen, yet none of them, ac- 
cording to the Registrar, could meet the 
voting requirements. If the Attorney Gen- 
eral had the power to invoke the injunctive 
process, the Registrar could have been 
ordered to stop these discriminatory prac- 
tices and qualify these citizens according to 
Mississippi law.” 


The events which I have recited in Ouachita 
Parish, Louisiana, demonstrate how justified the 
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Attorney General was in his plea to the Con- 
gress for legislation permitting him to seek 
preventive relief in such cases from the courts. 


[Not Confined] 


The disfranchisement of American citizens 
is by no means confined to Ouachita Parish or 
to the State of Louisiana. The Department is 
in receipt of a complaint under date of Sep- 
tember 21, 1956, that a similar scheme using 
the same technique, is in operation in Rapides 
Parish, Louisiana, under the guidance of a 
White Citizens Council. It is alleged that with- 
in a ten day period the Council had wrong- 
fully caused the elimination from the rolls of 
over 200 properly qualified and registered Negro 
voters. 

On September 22, 1956, a similar complaint 
was received from Pierce County, Georgia, it 
being alleged that in August the qualifications 
of approximately 25 to 30% of the Negro voters 
of Pierce County were challenged while no 
challenges to any of the white voters were made. 
Thereafter most of the challenged voters names 
were stricken from the list so that they cannot 
now vote, although properly qualified. The 
full facts of this complaint have not yet been 
ascertained. 

These developments should demonstrate to 
everyone who believes in the basic principles of 
the United States Constitution that it is indeed 
regrettable that the legislative proposals of the 
Attorney General seeking civil remedies to pro- 


tect the constitutional right to vote should have 
been bottled up in the Senate Judiciary Com- 
mittee after having passed the House. The fail- 
ure of the Congress to act in this particular has 
left the Department of Justice and the courts 
without the remedies and means necessary to 
secure the honesty and integrity of elections for 
federal officers. 

Under these circumstances, I respectfully sug- 
gest that a special responsibility rests upon the 
Senate Subcommittee on Privileges and Elec- 
tions. This Subcommittee is that agency of the 
Congress most directly concerned with elec- 
tions. It is now engaged in the study of political 
practices during the presently pending elections. 
If this subcommittee would hold public hear- 
ings concerning this unconstitutional  dis- 
franchisement of citizens of the United States, 
it would indeed be, to quote the Chairman’s 
letter of invitation, “in the interest of public 
enlightenment.” It would also be of aid in 
the consideration of legislation in the next ses- 
sion of Congress. If such hearings were held 
in one or more of the places from which these 
complaints emanate, these abuses might well be 
stopped. I venture to predict that public hear- 
ings in these places prior to election would re- 
sult in the names of hundreds of qualified voters 
being immediately restored to the registration 
rolls. Such a decision on the part of the Sub- 
committee would be most helpful in con- 
tributing to a free and fair election. 


* & & 


Statement by the Hon. Jack P. F. Gremillion, Attorney-General of Louisiana 


My name is Jack P. F. Gremillion. I am At- 
torney General of the State of Louisiana, having 
been elected for a four-year term which com- 
menced on May 18, 1956. I have lived in 
Louisiana all my life. I was born in Donald- 
sonville, La., on June 15, 1914, and I have lived 
in Baton Rouge, Louisiana, since 1931. I at- 
tended Louisiana State University and have 
been engaged in the practice of law since July 
80, 1987. I have served as Second Assistant 
District Attorney of the Parish of East Baton 
Rouge for a period of one year, and as First 
Assistant District Attorney for the Parish of 
East Baton Rouge for a period of two years. 

I want to thank Chairman Celler, Congress- 
man Keating, and Counsel Foley for their 
courtesy in allowing me the privilege of ap- 
pearing before this Committee. 


I am not here to seek publicity nor am I 
present to argue with any member of this com- 
mittee or any member of Congress. My presence 
is dictated by a sense of conscientiousness in 
the respect that I believe the committee should 
know something about the State of Louisiana 
and its relations with its citizens. In short, I am 
saying that I would like to express the relations 
of the State of Louisiana as they are between 
itself and the members of the Negro Race and 
any other inhabitant of the State of Louisiana. 


[Opposed to H.R. 1151, 2145] 


However, before going into the statistics which 
I have to present to you, I believe that it would 
be fair for me to state that I am opposed to 
the various bills presently pending before the 











Congress on Civil Rights Legislation and in 
particular, H.R. 1151 and 2145. My opposition 
to these bills is based upon the sincere convic- 
tion that this legislation is unnecessary because 
of the fact that insofar as Louisiana is con- 
cerned, there has not been any deprivation of 
Civil Rights regardless of any minority group. 
One of the prime matters of importance to 
which I understand Civil Rights relates, is the 
question of voting and the denial of the right 
to vote to certain individuals because of their 
race, creed or color. 

Insofar as the State of Louisiana is concerned, 
we have no such problems. The poll tax was 
wiped off of our books in 1934. In that year, 
the Louisiana Legislature substituted a mere 
registration in Poll Books as a requirement for 
the payment of poll taxes. This is expressed in 
Article 8, Section 2 of the Louisiana Constitu- 
tion of 1921, and it reads as follows: 


“The right to vote at any election shall not 
be effected by any requirement for payment 
of a poll tax or for registration in a Poll 
Book in any form.” 


This Article was amended and passed in its 
present form in 1940. In 1986, this Article was 
amended to allow establishment of a procedure 
by which a person employed outside the State 
could have Poll Books signed on his behalf. I 
would like to point out to the committee, that 
since the year 1940, Louisiana has not required 
any payment of any type of poll tax or for 
ranatimen in any type of poll book in any 
orm. 


[Statute Amended] 


The statutory provisions of Louisiana, with 
reference to Domicile, was amended at the last 
session of the Legislature of Louisiana in 1956, 
and a constitutional Amendment was submitted 
and adopted by the people of Louisiana, in 
which the minimum residence requirement was 
reduced from two years to one year for out- 
of-state residents. The residential requirement 
in a Parish (County) was reduced to a mini- 
mum of six months. The residence require- 
ments for a ward was reduced from six months 
to three months. The enactment of these laws 
clearly shows that the State of Louisiana has 
recognized the privilege of voting to be vested 
in all residents of the state regardless of race, 
creed or color. The residential requirements 
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have been reduced to a minimum, in keeping 
with our great transitional and expanding popu- 
lation. The reason the Louisiana Legislature 
changed the residential requirements within the 
state from two years to one was primarily be- 
cause of the fact that Louisiana is experiencing 
a great industrial expansion at the present time 
and we are receiving into our state many people 
from the North, the East and the Middle West, 
and this provision of the law gives them the 
opportunity of voting within a year after resid- 
ing in the State of Louisiana without regard to 
race. I sincerely believe that these regulations 
are more than reasonable and are above the 
National average insofar as suffrage is con- 
cerned. The total population of the State of 
Louisiana according to the 1950 Census was 
2,683,516, which was comprised of 1,796,548 
Caucasians and the remainder of 886,968 was 
composed of non-whites, a ratio of more than 
2 to 1. Included in the non-whites figure are 
a few Indians, Orientals, etc., of which, by far, 
the majority of non-whites are Negroes. As of 
October, 1956, there was a total of 1,056,546 
persons registered to vote in the State of Louisi- 
ana and eligible to vote in the General Election 
of November 1956. Of these persons registered, 
903,959 were registered as whites and 152,587 
were registered as Negroes. 

With further regard to the right of suffrage, 
the Constitution of Louisiana, Article 8, Section 
5, provides: 


“Any person possessing the qualifications 
for voting prescribed by this constitution, 
who may be denied registration, shall have 
the right to apply for relief to the district 
court having jurisdiction of civil causes for 
the parish in which he offers to register. 
Said court shall then try the cause, giving 
it preference over all other cases, before 
a jury of twelve, nine of whom must con- 
cur to render a verdict. This verdict shall 
be a final determination of the cause. The 
trial court may, however, grant one new 
trial by jury. In no cases shall any appeal 
lie or any other court exercise the right of 
appeal. 

“Any duly qualified voter of this state 
shall have the right to apply to the district 
court to have stricken off any names il- 
legally placed or standing on the registra- 
tion rolls of any parish within the juris- 
diction of said court; such application shall 
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be tried by preference before a jury of 
twelve, nine of whom must concur to find 
a verdict, and no appeal or right of review 
shall be granted to any party to said cause, 
except the party whose name is stricken 
from the registration rolls; this appeal to be 
returnable to the court of appeal having 
jurisdiction of appeals from such parish. 
The finding of said court of appeal shall 
be final, and the same shall not be reviewed 
by any other court.* Such application and 
appeals herein above provided for shall be 
without cost. 

“The Legislature shall provide for the prose- 
cution of all persons charged with illegal 
or fraudulent registration or voting or any 
other crime or offense against the registra- 
tion, or election, or primary election, laws.” 
(Underscoring [italics] ours). 


With further regard to the registration of 
voters, Louisiana has laws on its statute books 
which secure to any individual his right of 
franchise, as provided in the Constitution of 
Louisiana, as above quoted. To keep this docu- 
ment from being overly verbose, permit me to 
say that Louisiana has provisions for the chal- 
lenging of any registered voters. In brief, a 
challenge can be made to any registered voter 
for any reason by any two bona fide registrants 
of the Parish wherein the voter resides. When 
such a registrant is challenged, the Registrar 
of Voters is required under the law, to forward 
a notice of the challenge, a complete copy of 
the same, together with a form which the chal- 
lenged registrant has to execute by three bona 
fide voters registered in the same Parish to the 
effect that the challenged registrant is a bona 
fide resident of that Parish. This form is sent 
to the challenged registrant, at the time that 
the notice of challenge is sent. 


[Must Appear in 10 Days] 


If the challenged registrant does not appear 
within ten days, the Registrar shall remove his 
name from the rolls. If, however, the challenged 
registrant appears with three bona fide regis- 
tered voters to assert the authenticity of his 
residence in the Parish before his Registrar 
of the Voters or Deputy Registrar, the chal- 
lenge shall fail and the voter’s name shall re- 
main on the rolls. See Louisiana Revised Statute 
of 1950, Title 18, Sections 132, 133 and 134. 

As an indication that the State of Louisiana 


intends to recognize the universal right of 
suffrage, we have adopted a system of perma- 
nent registration with equity to all people. The 
largest cities of Louisiana such as New Orleans, 
Baton Rouge, Shreveport, Lake Charles, 
Alexandria and Monroe, and the Parish of Jeffer- 
son, have all installed the permanent registra- 
tion system. I believe that this is indicative of 
the fact that the right of suffrage to all citizens 
in Louisiana is recognized and enforced. We 
have state laws adequate to deal with the pro- 
tection of a Citizen’s right to vote. Louisiana 
Revised Statute R.S. 18:231, contains provisions 
for every Parish in the State to adopt perma- 
nent registration if they so desire. It is reliably 
estimated that 2/3 of the voters of the State of 
Louisiana are now covered by permanent regis- 
tration. 

To further show that the rights of citizens 
have not been abridged in the State of Louisi- 
ana, my state has installed a system of public 
welfare, old age assistance, and hospitalization, 
which we believe is an example to the Nation. 
There is certainly no discrimination among its 
citizens as to these rights and benefits. For 
example: 


“The charity hospitals and nurseries of 
Louisiana admitted during the 1953-54 year 
a total of 43,477 persons of the white race, 
of which, 19,557 were males and 23,920 
were females. A total of 92,305 charity 
non-white persons were admitted, of which 
80,605 were males and 57,456 were females. 


“The charity hospital admission per 1,000 
white males was 17.79. The charity hospital 
admission per 1,000 for white females was 
21.86, the total charity white hospital ad- 
mission per 1,000 being 19.85. 


“The charity hospital admission per 1,000 
non-white males was 46.26. The charity 
hospital admission per 1,000 for non-white 
females was 99.90, the total non-white hos- 
pital admission per 1,000 being 77.18. 


“The nurseries admission per 10,000 in state 
furnished nursery service was 2.15 for 
whites. 


“The nurseries admission per 10,000 in state 
furnished nursery service was 22.05 for 
non-whites. 


“The total white admissions to mental insti- 



































tutions supported by the State, as of Janu- 
ary 31, 1956, was 4,812. 


“The total non-white admission to mental 
institutions supported by the state, as of 
January 31, 1956, was 3,378. 


“The T-B institutions supported by the state 
as of January 31, 1956, had admitted 264 
whites and 181 non-whites.” 


I wish to emphasize that all of these facilities 
are charity, provided by the taxpayers of the 
State of Louisiana. 


[Welfare Statistics Shown] 


As a further example, the Department of 
Welfare of the State of Louisiana carried on 
its rolls, as of March, 1956, a total of 120,389 
persons who were receiving the old age as- 
sistance. 66,093 were whites and 54,296 were 
non-whites. The Welfare Department rolls 
carried, for March 1956, a total of 1,964 per- 
sons under its program for assistance to the 
blind. 733 of these were white and 1,231 were 
non-whites. During this month, the Welfare 
Department carried on its rolls 20,881 children 
under its program of aid to dependent children. 
6,045 of these were white and 13,986 were non- 
whites. For the same month, 14,016 persons 
were carried on the Welfare rolls under their 
disability assistance program. 6,600 of these 
were white and 7,416 were non-white. For the 
same month, the Welfare program carried on 
its rolls under its general assistance program, 
6,817 persons. 3,186 of these were white and 
3,631 were non-white. 

There is another right with which I believe 
this committee is vitally concerned, and that 
is the right to jury service. The constitution of 
Louisiana has not made any exceptions, with 
reference to jury. duty insofar as race, creed 
or color is concerned. Negroes have consistently 
served for the last 20 years on Federal Juries 
and on juries in state district courts within the 
State of Louisiana. Members of the Negro race 
have also served as members of Grand Juries 
in the various Parishes in Louisiana. I know 
this as a personal fact, because as Assistant 
District Attorney of the Parish of East Baton 
Rouge from 1952 through 1955, we had from 
two to three members of the Negro race on 
every Grand Jury that sat during the three 
and one-half years that I served as Assistant 
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District Attorney in the Parish of East Baton 
Rouge. I have tried many criminal cases on 
which members of the Negro race sat as mem- 
bers of the Venire and who were actually se- 
lected as members of the Petit Jury. This is 
likewise true of the other Parishes in the State 
of Louisiana. 

I regret that I have to burden this committee 
with figures of benefits, old age assistance, 
voting and jury service from our state but I 
believe that they are essential to your delibera- 
tions. It is a matter of pride with the State of 
Louisiana that we have accomplished so much 
without Federal intervention. It is indicative 
of the fact that Louisiana recognizes its obliga- 
tion to assist all of its citizens and that Louisiana 
has preserved the doctrine of states’ rights and 
protected and perpetuated to all of its citizens 
the civil rights to which they are due, and which 
we have given to all citizens on this score, we 
are ahead of you. 

I believe that our sister states of the South, if 
given the time and opportunity, will likewise 
progress to the extent that we have progressed; 
this proposed legislation would circumvent the 
normal and inevitable flow of progress which 
has been made and which will be made. People 
can only progress as long as progress exists in 
their hearts. No legislation can force progress, 
nor can fear or intimidation advance progress. 

A myriad of Bills relating to Civil Rights is 
before this committee and it is my belief that 
the Bills are basically designed to bypass the 
State Courts of Louisiana and for that matter, 
the state courts of all of the United States. 
Louisiana, with all sincerity, and with our fun- 
damental belief of States Rights, will resist 
with all her might, within the law, any en- 
croachment on the state or states with respect to 
the various Civil Rights Bills. 


[Bills Not Necessary] 


Civil Rights Bills, insofar as they relate to 
Louisiana, are not necessary. The courts in 
Louisiana, both State and Federal, have done 
an extraordinarily good job in protecting the 
basic rights of all people, and, therefore, it 
would seem to us that many of these bills are 
‘inspired by passion, intense feeling of payroll 
patriots of many such organizations as the 
N.A.C.C.P., etc. The Washington, D. C., news- 
paper, The Evening Star, of Monday, February 
11, 1957, carries a story, headlining, “The 
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American Communist Party promised full par- 
ticipation in the support of all sides, anti- 
segregation movement in the South.” See at- 
tached article. Also, see article in The Evening 
Star of February 11, 1957, entitled, “Attitude 
of Attorney General Almond of Virginia.” 

I understand that there have been many 
able State and National Officers who have pre- 
ceded me to this witness stand. These witnesses, 
from the accounts of the press which I have 
read, have quoted most of the law and many 
of the facts pertinent to this legislation. It 
would only be repetitious and it would border 
on boredom for me to re-enunciate these state- 
ments now. For that reason, I am refraining 
from a discussion on the law of States Rights 
and upon the principles in which we sincerely 
believe. I know that you are aware of this. I 
thought that it would be useful to this com- 
mittee for me to show that the State of Louisi- 
ana, since the Civil War, has recognized the 
responsibility that it has to every citizen and 
that it has ably provided for equal protection of 
all of its citizens. This has been done without 
the necessity of Federal intervention, which 
has not been necessary. If these principles and 
ideas, such as we have developed, are allowed 
to develop in their own course and without 
Federal interference, their permanency will be 
insured. 


In summary, I would like to state to the mem- 
bers of the Committee that this proposed legis- 
lation is unnecessary and would prove a burden 
on the people of Louisiana, because: 


1. All citizens have unrestricted privileges 
to vote and to participate in the govern- 
mental affairs of Louisiana. 

2. All citizens in Louisiana enjoy unexcelled 
advantages, such as charity hospitals, 
charity ambulances and welfare benefits 
which is not surpassed by any state in this 
nation. 

8. Educational benefits to all races are not 
excelled by any state. 

4. Participation in government service, 
whether it be Grand Jury duty, Petit Jury 
duty or service on the school boards of the 
various districts of the state, has not been 
denied to anyone. 


Therefore, I can, with all good conscience 
say, that Louisiana does not need this legis- 
lation and does not care to accept the inherent 
dangers to its citizens that this proposed law 
contains. 

I will be most happy to answer any questions 
that the Committee might see fit to ask me. 
Thank you. 
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Additional Comments of Warren Olney, Ill, February 21, 1957 


DEPARTMENT OF JUSTICE 


Honorable Emanuel Celler 

Chairman, Subcommittee No. 5 of the 
Committee on the Judiciary 

House of Representatives 

Washington, D. C. 


Dear Mr. Celler: 


On February 13 Mr. Jack P. F. Gremillion 
testified before your Subcommittee. A part of 
his testimony related to a voter registration civil 
rights case arising in Ouachita Parish, Louisiana, 
and to the action of a federal grand jury con- 
vened in Monroe, Louisiana, to inquire into that 
and other civil rights cases. Certain facts which 
the Department of Justice has in its files suggest 
that Mr. Gremillion’s testimony might have left 
a misleading impression in a number of respects. 


Accordingly, we feel obliged to provide you 
with information which we have which is in- 
consistent with the impression left by Mr. Gre- 
million’s testimony. These facts have not 
previously been provided by this Department 
to Mr. Gremillion. We are, however, sending 
him a copy of this letter. 

We refer herein to Mr. Gremillion’s testimony 
by subject matter and transcript page number. 


Interpretation of Constitution by Registrant, 
page 662: 

“Mr. Keating. Do you have an educa- 
tional requirement of some nature in Louisi- 
ana in order to vote? 

“Mr. Gremillion. The requirement 
with reference to education provides they 
shall be able to read and write and interpret 
one part of the constitution, of their choice. 

“Mr. Keating. One part of the United 
States Constitution? 
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“Mr. Gremillion. Yes. 

“Mr. Keating. And they can choose 
it? 

“Mr. Gremillion. Oh, yes. In other 
words, the Registrar of voters cannot say, 
‘I want you to explain something’ that is 
impossible to explain. They have the right 
of choice insofar as concerns the section 
or phrase of the Constitution they wish to 
interpret. They have their own choice on 
that, and nothing is foreplanned or fore- 
warned.” 


COMMENT 


In none of the ten parishes in Louisiana which 
have been the subject of investigations by the 
Department is there any evidence that the 
registrar permitted the applicant for registra- 
tion to choose which clause of the Constitution 
he wished to interpret. Specifically, in the case 
arising from Ouachita Parish, the investigation 
by the FBI disclosed that the registrar of voters 
in examining applicants for registration used a 
card on which was written an excerpt from the 
Constitution, which card was given to the 
registrar by the Citizens Council of Ouachita 
Parish. In one instance Mrs. Mae Lucky, registrar 
of voters of Ouachita Parish, asked an applicant 
for registration what our form of government 
is. The applicant replied, “A democratic form 
of government.” The registrar said, “That's 
wrong—try again.” The applicant said, “We 
have a republican form of government.” The 
registrar then said that that answer, too, was 
wrong and that the applicant would have to 
return after the next election to re-register. 


Reply Affidavit on behalf of Challenged Voters, 
page 667: 

“Mr. Gremillion. . . When such a 
registrant is challenged, the Registrar of vot- 
ers is required, under the law, to forward 
a notice of the challenge, a complete copy 
of the same, together with a form which 
the challenged registrant has to execute by 
three bona fide voters registered in the 
same parish to the effect that the challenged 
registrant is a bona fide resident of that 
parish. This form is sent to the challenged 
registrant at the time that the notice of 
challenge is sent. 

“If the challenged registrant does not 
appear within ten days, the Registrar shall 
remove his name from the rolls. If, how- 


ever, the challenged registrant appears with 
three bona fide registered voters to assert 
the authenticity of his residence in the 
parish before his Registrar of the voters, or 
Deputy Registrar, the challenge shall fail 
and the voter's name shall remain on the 
rolls. See Louisiana Revised Statutes of 
1950, title 18, sections 132, 133 and 134.” 


COMMENT 


In none of the ten parishes which were the 
subject of FBI investigations did the registrar 
make it a practice to send a form of reply affi- 
davit to the challenged registrant. On the con- 
trary, investigations in Bienville, Caldwell, De- 
Soto, Jackson, LaSalle and Ouachita Parishes 
disclosed that the registrar in those parishes 
did everything to discourage the filing of reply 
affidavits in the statutory form and generally 
refused to accept them when offered. 

In Ouachita Parish the registrar refused to 
accept as witnesses on behalf of a challenged 
voter bona fide registered voters of the parish 
who were not from the same precinct as the 
challenged voter. She also refused to accept as 
witnesses bona fide registered voters who had 
themselves been challenged. She also refused 
to accept as witnesses registered voters who 
had already witnessed to the qualifications of 
another challenged voter. 

In Caldwell Parish the registrar refused to 
accept witnesses on behalf of a challenged 
voter unless they were accompanied by a law 
enforcement officer and a member of the 
Citizens Council to identify them. He even re- 
fused to accept white persons as witnesses for 
Negro voters on the grounds that the witnesses 
were of a different race from the race of the 
challenged voters. 

In Bienville Parish, where 560 of the 595 
registered Negro voters were challenged, the 
registrar consistently refused to accept affidavits 
on behalf of registered voters which were in 
the statutory form and, as a result, the names 
of every one of the challenged Negro voters 
were stricken from the voting rolls. 

In Jackson Parish, where 953 of the 1122 


Negro voters were challenged, the registrar 


also refused to accept for filing affidavits on 
behalf of challenged voters, which affidavits 
were in statutory form. As a result, all of the 
challenged Negro voters, with the exception of 
two who were physically disabled and there- 
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fore unable to fill out voter application cards, 
were stricken from the voting rolls. 

In a number of parishes when challenged 
Negro registrants came to the registrar's office 
in response to the challenging citation, they 
were told by the registrar that they would have 
to see a private attorney in order to get the 
matter straightened out. 


Ouachita Incident Was “Exceptional”, pages 
670-671, 702-703: 


“The Chairman. Mr. Attorney Gen- 
eral, I am reading from page 145 of the 
transcript of these hearings, where there 
was testimony given as follows: 

‘In Louisiana the White Citizens Coun- 
cils have conducted a campaign to purge 
as many colored voters from the books 
as possible. In Monroe, Louisiana, repre- 
sentatives of the councils have actually 
invaded the office of the Registrar of 
voting for the purpose of purging colored 
voters. The Assistant Attorney General 
in charge of the criminal division of the 
Department of Justice testified in October 
1956 that over three thousand voters had 
been illegally removed from the rolls of 
Ouachita Parish, in which Monroe is 
located.’ 


“Would you care to comment on that sir? 

“Mr. Gremillion. Yes. 

“I actually do not know anything of- 
ficially, or non-officially, about the activities 
of the Citizens Council in my state. I am 
not a member, and [ actually do not know. 
But I do know that up at Monroe they did 
have some difficulty with respect to voting. 
But that is definitely not a general rule 
throughout the state, and I think that is 
more or less an exception.” 


#2 8 8 @ 


“Please do not attach too much signifi- 
cance to this Monroe affair in Ouachita 
Parish about which you already received 
testimony. An occurrence like that is typi- 
cal in any state where political battles are 
involved. I personally know that that was 
a fight between two candidates in the 
mayor's race, and one candidate had the 
negro votes and the other used this means 
of getting them off until that election was 
held. I regret that that had to happen. But 
do not judge the State of Louisiana by it. 


It could happen in any other state in the 
union where you have politics. See what 
I mean? 

“The Chairman. Yes, sir. 

“Mr. Gremillion. So do not pay any 
attention to that Monroe affair. That is 
strictly politics, and that is why the people 
are back there today.” 


COMMENT 


With respect only to cases which have been 
investigated by the FBI, the following numbers 
of Negro voters were challenged in each of the 
following parishes: 


Bienville 560 
Caldwell 830 
DeSoto 383 
Grant 758 
Jackson 953 
LaSalle 845 
Lincoln 825 
Ouachita 8240 
Rapides 1058 
Union 600 


Grand Jury Inquiry, page 677: 

“Mr. Gremillion. Mr. Dalton, one of 
my assistants here advises me on something 
that we were talking about in the Ouachita 
matter, the Monroe matter, and I want to 
remind the committee of this: that there 
were two grand juries that investigated 
these alleged discrepancies or purging of 
the rolls. 

“The first returned an indictment, then 
the second one was convened, with Mr. 
St. John Barrett—I believe his name was— 
assisting, an assistant sent down from 
Washington. So that grand jury also failed 
to send down any indictments. 

“So let me remind you this matter was 
investigated by two federal grand juries.” 


COMMENT 


There has been only one Federal grand jury 
empaneled in Louisiana which has inquired 
into civil rights violations. This was empaneled 
on December 4, 1956, and has not yet been dis- 
charged. It was in session with respect to civil 
rights matters on December 4, 5, 6 and 7, 
January 29, 30 and $1 and February 1, 6 and 12. 
Witnesses were subpoenaed and other evidence 
presented to the grand jury in connection with 
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the cases arising in Caldwell, DeSoto and Grant 
Parishes. No indictments were returned in these 
cases. On February 12, 1957, an attorney 
from this Department outlined to the grand 
jury the evidence which the Department had 
relating to cases arising in Bienville, Jackson 
and Ouachita Parishes, which evidence the De- 
partment believed indicated the commission of 
offenses against the laws of the United States 
and which merited presentation to a grand 
jury. After deliberating in private the grand 
jury announced through its foreman that it had 
determined that there was no possibility of 


indictments being returned in the Bienville, . 


Jackson and Ouachita Parish cases even though 
the evidence was presented to them and a full 
inquiry conducted. The grand jury went on 
record as not desiring to hear any testimony in 
connection with these latter cases. 


Reregistration of “Purged” Voters, Monroe, 
Ouachita Parish, page 672: 
“Mr. Keating. Have those names been 
put back on the rolls? 


“Mr. Gremillion. About ninety-nine 
percent of them are back on the rolls, Mr. 
Keating. That was under the provisions of 
the law which I read to you from page 2 
of my statement.” 


COMMENT 


Prior to the filing of the challenges in 
Ouachita Parish there were approximately 4,000 
registered Negro voters in the parish. On Oc- 
tober 6, 1956, after the “purge” was over and 
when the registration books closed for the No- 
vember 6 general election there were 694 
registered Negro voters. Thus, there were in 
excess of 3,000 Negro voters deprived of the 


right to vote in the general election of Novem- 
ber 6. 


Sincerely, 
/s/ WARREN OLNEY III 
Assistant Attorney General 





FAMILY RELATIONS 
Marriage—South Dakota 


Senate Bill No. 4 of the Thirty-Fifth Legislature of South Dakota, 1957 session, approved 
February 5, 1957, repeals that state’s miscegenation statute.’ That bill follows: 


A BILL 


For An Act EntiTLep, An Act to repeal sub- 
section (4) of section 14.0106, and section 
14.9901, of the South Dakota Code of 1939, 
relating to mixed race marriages. 


a. The repealed provisions of the South Dakota Code 
are as follows: 

14.0106 Void marriages: incestuous relations; 
parental relationships; bigamous marriages; mixed 
race marriages; null and void from beginning. 
The following marriages are null and void from 
the beginning: 


(4) The intermarriage or illicit cohabitation of 
any person belonging to the rican, Korean, 
Malayan, or Mongolian race with any person of 


Be It Enacted by the Legislature of the State 
of South Dakota: 


That subsection (4) of SDC 14.0106, and 
SDC 14.9901 be, and the same are, hereby re- 
pealed. 


the opposite sex belonging to the Caucasian or 
white race. 
e o e 

14.9901 Mixed race marriages: felony; penalty. 
Whoever shall enter into any mixed race marriage 
or indulge in any such illicit cohabitation as is 
described in Section 14.0106 (4) shall be guilty of 
a misdemeanor and punished by a fine not exceed- 
ing one thousand dollars or by imprisonment in the 
oe Penitentiary not exceeding ten years or by 
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CONSTITUTIONAL LAW 


Interposition and Nullification—Mississippi 


Chapter 254, Mississippi Laws of 1956, was enacted to “give effect to the resolution of inter- 
position” which had previously been enacted in that state (see 1 Race Rel. L. Rep. 440). 


The act follows: 


AN ACT to give effect to the resolution of inter- 
position, Senate Concurrent Resolution No. 
125, and to the principle of segregation of the 
races, to define violations thereof, and to pro- 
vide penalties for the violation of the pro- 
visions of this act. 


Be It Enacted By the Legislature of the State 
of Mississippi: 

Section 1. That the entire executive branch 
of the government of the State of Mississippi, 
and of its subdivisions, and all persons responsi- 
ble thereto, including the governor, the lieu- 
tenant governor, the heads of the state 
departments, sheriffs, boards of supervisors, 
constables, mayors, boards of aldermen and 
other governing officials of municipalities by 
whatever name known, chiefs of police, police- 
men, highway patrolmen, all boards of county 
superintendents of education, and all other 
persons falling within the executive branch of 
said state and local government in the State of 
Mississippi, whether specifically named herein 
or not, as opposed and distinguished from mem- 
bers of the legislative and judicial branches of 
the government of said state, be and they and 
each of them, in their official capacity are here- 
by required, and they and each of them shall 
give full force and effect in the performance 
of their official and political duties, to the Reso- 
lution of Interposition, Senate Concurrent Reso- 
lution No. 125, adopted by the Legislature of 
the State of Mississippi on the 29th day of 
February, 1956, which Resolution of Interposi- 
tion was adopted by virtue of and under au- 
thority of the reserved rights of the State of 
Mississippi, as guaranteed by the Tenth Amend- 
ment to the Constitution of the United States; 
and all of said members of the executive branch 
be and they are hereby directed to comply fully 
with the Constitution of the State of Mississippi, 
the Statutes of the State of Mississippi, 
and said Resolution of Interposition, and are 
further directed and required to prohibit, by 
any lawful, peaceful and constitutional means, 
the implementation of or the compliance with 


the Integration Decisions of the United States 
Supreme Court of May 17, 1954 (347 U.S. 483, 
74 S.Ct. 686, 98 L.Ed. 873) and of May 31, 1955 
(349 U.S. 294, 75 S.Ct. 753, 99 L.Ed. 1083), and 
to prohibit by any lawful, peaceful, and con- 
stitutional means, the causing of a mixing or 
integration of the white and Negro races in 
public schools, public parks, public waiting 
rooms, public places of amusement, recreation 
or assembly in this state, by any branch of the 
federal government, any person employed by 
the federal government, any commission, board 
or agency of the federal government, or any 
subdivision of the federal government, and to 
prohibit, by any lawful, peaceful and consti- 
tutional means, the implementation of any 
orders, rules or regulations of any board, com- 
mission or agency of the federal government, 
based on the supposed authority of said In- 
tegration Decisions, to cause a mixing or inte- 
gration of the white and Negro races in public 
schools, public parks, public waiting rooms, 
public places of amusement, recreation or as- 
sembly in this state. 


Section 2. The prohibitions and mandates 
of this act are directed to the aforesaid executive 
branch of the government of the State of Mis- 
sissippi, all aforesaid subdivisions, boards, and 
all individuals thereof in their official capacity 
only. Compliance with said prohibitions and 
mandates of this act by all of aforesaid executive 
officials shall be and is a full and complete de- 
fense to any suit whatsoever in law or equity, 
or of a civil or criminal nature which may 
hereafter be brought against the aforesaid 
executive officers, officials, agents or employees 
of the executive branch of State Government 
of Mississippi by any person, real or corporate, 
of the State of Mississippi or any other state 
or by the federal government of the United 
States, any commission, agency, subdivision or 
employee thereof. 


Section 3. This act shall take effect and be 
in force from and after its passage. 
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CONSTITUTIONAL LAW 


Interposition and Nullification—Tennessee 


House Resolution No. 9 of the 1957 session of the Tennessee Legislature, passed on January 
22, 1957, protests the “oppressive usurpation of power by the Supreme Court of the United 
States.”” See also House Res. No. 1 of the 1957 Tennessee Legislature, printed at 2 Race 


Rel. L. Rep. 228, a similar resolution. 


HOUSE RESOLUTION NO. 9 


A HOUSE RESOLUTION of condemnation and 
protest against oppressive usurpation of power 
by the Supreme Court of the United States, 
calling upon the several States of the Union 
and the Congress of the United States to bring 
to an end this tyrannical usurpation of power. 


Whereas, The House of Representatives of the 
General Assembly of Tennessee acknowledges 
and reaffirms its allegiance to the Constitution 
and Government of the United States and is 
ever mindful of its responsibility to defend the 
Constitution of the United States against every 
attempt, foreign or domestic, to undermine the 
dual structure of this Union or to destroy those 
fundamental principles embodied in the written 
Constitution of The United States; and 


Whereas, The founders of this great nation, 
fearful of the tyranny that naturally and always 
follows the unrestricted concentration of gov- 
ernmental power, secured the passage of the 
“Bill of Rights,” consisting of the first ten 
amendments to the Constitution; and 


Whereas, The Ninth and Tenth Amendments 
to the Constitution expressly and explicitly limit 
the Federal Government to specific powers dele- 
gated to it by the terms of the compact and re- 
served to the States and their people and all 
other powers, unless specifically prohibited by 
it to the States; and 


Whereas, The House of Representatives of the 
General Assembly of Tennessee is ever mindful 
of the admonition that “frequent recurrence 
to fundamental principles is absolutely neces- 
sary to preserve the blessings of Liberty”; and 


Whereas, “Eternal vigilance is the price of 
liberty” and also the price of Constitutional 
government which is the sole guardian of our 
liberties; and 


Whereas, The Constitution is a solemn com- 
pact between the States, and the Federal Gov- 
ernment is the creature born of that compact 


from sovereign powers inherently residing in the 
States and their people but delegated solely for 
the purposes clearly and manifestly set forth 
in the Constitution, and only those powers spe- 
cifically enumerated; and that all powers not 


- delegated to the United States by the Consti- 


tution, nor prohibited by it to the States, are 
reserved to the States respectively or to the 
people; and 


Whereas, The methods and procedures for 
amending the Constitution of the United States 
are distinctly and plainly stated in Article V of 
that instrument in these words: “The congress, 
whenever two-thirds of both houses shall deem 
it necessary, shall propose amendments to this 
constitution, or, on the application of the legis- 
latures of two-thirds of the several states, shall 
call a convention for proposing amendments, 
which, in either case, shall be valid to all intents 
and purposes, as part of this Constitution, when 
ratified by the legislatures of three-fourths of 
the several states, or by conventions in three- 
fourths thereof, as the one or the other mode of 
ae may be proposed by the congress”; 
an 


Whereas, The Constitution of the United 
States may be validly amended only in the 
manner prescribed by the Constitution itself, 
and the United States Supreme Court has never 
had, does not now have, and should never 
possess, the power and authority to amend the 
Constitution; and 


Whereas, Neither the judicial power granted 
the United States Supreme Court in Article III 
of the Federal Constitution nor such appellate 
jurisdiction as Congress has conferred, or may 
confer, can constitute that Court the dominant 
and ultimate authority with the power of de- 
termining without regard for the Constitution 
what is and is not in the best interest of the 
Nation; and 


Whereas, By its decision of May 17, 1954, the 
Supreme Court of the United States, in seeking 
to establish itself as the dominant and ultimate 
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policy-setting agency of the Nation, in effect 
amended the Constitution by interpreting the 
Fourteenth Amendment in a manner clearly 
contrary to the well-settled construction of that 
Amendment; and 


Whereas, The State of Tennessee in ratifying 
the Fourteenth Amendment did not intend to 
delegate to the Federal Government the power 
to deny to the States the inherent right to op- 
erate racially separate schools; and when the 
Fourteenth Amendment was ratified, there were 
thirty-six States in the Union, and twenty-three 
of those states had segregated schools and 
others had no public schools at all; and the 
Congress which proposed the Fourteenth 
Amendment established segregated schools in 
the District of Columbia; and both State and 
Federal courts, without exception, beginning 
with a decision of the Massachusetts’ Supreme 
Court in 1848, and subsequently followed by 
the courts of Connecticut, New York, Illinois, 
Michigan, Indiana, Minnesota, New Jersey, 
Ohio, Pennsylvania and others, recognized the 
power of the States to operate a system of sepa- 
rate public schools; and 


Whereas, The General Assembly of Tennessee 
relying upon the United States Supreme Court's 
own interpretation of the Fourteenth Amend- 
ment and the numerous and uncontradicted de- 
cisions of other Federal and State courts estab- 
lished and developed a segregated public school 
system; and Tennessee properly assumed that 
it could rely upon congressional action and 
earlier court decisions as is demonstrated by the 
language of the Supreme Court of the United 
States in Myers v. United States (1927)... 
when Congress, after full consideration and with 
the acquiescence and long practice of all 
branches of the government, has established the 
construction of the Constitution, it may not by 
its mere subsequent legislation reverse such 
construction. It is not given powers by itself 
thus to amend the Constitution; and 


Whereas, The House of Representatives of the 
General Assembly of Tennessee, mindful that 
powers assumed by the Supreme Court in one 
field and for one purpose today will become 
precedents for further assumption of power in 
other fields and for other purposes tomorrow, 
and recognizing, as did the founders of this 
great nation, that tyranny naturally and always 
follows naked power; and the Supreme Court 


of the United States has recently denied to the 
States the right to have laws of their own to 
deal with subversion or espionage against the 
nation; and the States have been denied the 
right to dismiss individuals from their employ- 
ment who refuse to answer questions concern- 
ing their connections with communism by 
invoking the Fifth Amendment; and power dele- 
gated to the Congress to regulate commerce 
among the several States has been exploited and 
twisted into a power to control local enterprises 
remote from interstate commerce; and_ the 
power to levy taxes for the general welfare has 
been used relentlessly as a power to confiscate 
the earnings of our people for purposes totally 
unrelated to the general welfare as we conceive 
it; and judicial prerogative has finally permitted 
private property to be taken for uses that plainly 
are not public uses; and now the power to pro- 
vide for the common defense is being distorted 
into a power to meddle in the school-building 
program of the several States; and the fears of 
Thomas Jefferson are rapidly becoming realities 
... “The great object of my fear is the Federal 
Judiciary. That body, like gravity, ever acting, 
with noiseless foot, and unalarming advance .. . 
is engulfing insidiously the special governments 
into the jaws of that which feeds them”; and 


Whereas, There is implicit in these recent de- 
cisions of the United States Supreme Court a 
most grievous and deplorable disrespect for de- 
clared and established law; and 


Whereas, By reason of this disrespect for de- 
clared and established law on the part of the 
United States Supreme Court, the people’s faith 
and confidence in the judicial ability and tem- 
perament and judicial self-restraint of our high- 
est federal judges has been most severely 
shaken; and 


Whereas, The House of Representatives of the 
General Assembly of Tennessee recognize its 
solemn duty to help alert the Nation to the fact 
that the Supreme Court of the United States, by 
interpretations and constructions of the Consti- 
tution, encroaches upon the reserved powers 
of the States; and our failure to discharge the 
solemn duty to alert our people and the Nation 
would constitute passive acquiescence in 
dangerous precedents aimed at undermining our 
democratic form of government; 


Now, therefore, be it resolved by the House 
of Representatives: 
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Section 1. That the States have never 
granted to the United States Supreme Court, or 
any other court, the power to amend the Federal 
Constitution, nor does the Federal Government 
possess any powers not delegated to it by the 
Constitution of the United States. 


Section 2. That the grievous and deplora- 
ble disrespect for the declared and established 
law of the land on the part of the United States 
Supreme Court constitutes a most dangerous 
and oppressive usurpation of the power of the 
Congress and the rights of the States and the 


people, and a grave threat to constitutional gov- 


ernment in these United States. 


Section 3. That the State of Tennessee 
does condemn and protest the oppressive usur- 
pation of power by the Supreme Court of the 
United States. 


Section 4. That the State of Tennessee 


does call upon all States and the Congress of 
the United States to bring to an end this tyranni- 
cal usurpation of power by the United States 
Supreme Court and to prevent now and in the 
future other and further encroachment upon the 
reserved powers of the States and the rights of 
the people, to the end that constitutional gov- 
ernment shall ever be preserved. 


Section 5. That a copy of this Resolution 
be sent to the Governor and Legislature of each 
of the States, to the presiding officers of each 
of the Houses of the Congress of the United 
States, to Tennessee’s representatives and sena- 
tors in the Congress, to the President of the 
United States, and to the several judges of the 
Supreme Court of the United States. 


Section 6. This Resolution shall be in full 
force and effect from and after its adoption. 
Passed: January 22, 1957. 





CONSTITUTIONAL LAW 


Fourteenth and Fifteenth Amendments—Georgia 


Senate Resolution No. 39 (Res. Act No. 45) of the 1957 regular session of the Georgia Gen- 
eral Assembly, passed March 8, 1957, memorializes the United States Congress to declare 
the Fourteenth and Fifteenth Amendments to the United States Constitution invalid. The 


resolution follows: 


RESOLUTION ACT 45 


A memorial to the Congress of the United States 
of America urging them to enact such legis- 
lation as they may deem fit to declare that 
the 14th and 15th Amendments to the Con- 
stitution of the United States were never 
validly adopted and that they are null and 
void and of no effect. 


Whereas, the State of Georgia together with 
the ten other Southern States declared to have 
been lately in rebellion against the United 
States, following the termination of hostilities 
in 1865, met all the conditions laid down by 
the President of the United States, in the exer- 
cise of his Constitutional powers to recognize 
the governments of states, domestic as well as 
foreign, for the resumption of practical rela- 


tions with the Government of the United States, 
and at the direction of the President did elect 
Senators and Representatives to the 39th Con- 
gress of the United States, as a State and States 
in proper Constitutional relation to the United 
States; and 


Whereas, when the duly elected Senators and 
Representatives appeared in the Capitol of the 
United States to take their seat at the time for 
the opening of the 39th Congress, and again 
at the times for the openings of the 40th and 
the 41st Congresses, hostile majorities in both 


-Houses refused to admit them to their seats in 


manifest violation of Articles I and V of the 
United States Constitution; and 


Whereas, the said Congresses, not being con- 
stituted of Senators and Representatives from 
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each State as required by the Supreme Law of 
the Land, were not, in Constitutional contem- 
plation, anything more than private assemblages 
unlawfully attempting to exercise the Legislative 
Power of the United States; and 


Whereas, the so-called 39th Congress, which 
proposed to the Legislatures of the several States 
an amendment to the Constitution of the United 
States, known as the 14th Amendment, and the 
so-called 40th Congress, which proposed an 
amendment known as the 15th Amendment, 
were without lawful power to propose any 
amendment whatsoever to the Constitution; and 


Whereas, two-thirds of the Members of the 
House of Representatives and of the Senate, as 
they should have been constituted, failed to vote 
for the submission of these amendments, and, 


Whereas, all proceedings subsequently flow- 
ing from these invalid proposals, purporting to 
establish the so-called 14th and 15th Amend- 
ments as valid parts of the Constitution, were 
null and void and of no effect from the begin- 
ning, and 


Whereas, furthermore, when these invalid pro- 
posals were rejected by the General Assembly 
of the State of Georgia and twelve other South- 
ern States, as well as of sundry Northern States, 
the so-called 39th and 40th Congresses, in 
flagrant disregard of the United States Con- 
stitution, by the use of military force, dissolved 
the duly recognized State Governments in 
Georgia and nine of the other Southern States 
and set up military occupation or puppet state 
governments, which compliantly ratified the in- 
valid proposals, thereby making (at the point of 
the bayonet) a mockery of Section 4, Article IV 
of the Constitution, guaranteeing “to every 
State in this Union a Republican Form of Gov- 
ernment,” and guaranteeing protection to “each 
of them against invasion,” and 


Whereas, further, the pretended ratification 
of the so-called 14th and 15th Amendments by 
Georgia and other States whose sovereign 
powers had been unlawfully seized by force of 
arms against the peace and dignity of the people 
of those States, were necessary to give color to 


the claim of the so-called 40th and 41st Con- 
gresses that these so-called amendments had 
been ratified by three-fourths of the States; and 


Whereas, it is a well-established principle of 
law that the mere lapse of time does not con- 
firm by common acquiescence an invalidly-en- 
acted provision of law just as it does not repeal 
by general desuetude a provision validly en- 
acted; and 


Whereas, the continued recognition of the 
14th and 15th Amendments as valid parts of 
the Constitution of the United States is incom- 
patible with the present day position of the 
United States as the World’s champion of Con- 
stitutional governments resting upon the con- 
sent of the people given through their lawful 
representatives; 


Now, therefore, be it resolved by the General 
Assembly of the State of Georgia: 


The Congress of the United States is hereby 
memoralized and respectfully urged to declare 
that the exclusions of the Southern Senators and 
Representatives from the 39th, 40th and 4lst 
Congresses were malignant acts of arbitrary 
power and rendered those Congresses invalidly 
constituted; that the forms of law with which 
those invalid Congresses attempted to clothe 
the submission of the 14th and 15th Amend- 
ments and to clothe the subsequent acts to com- 
pel unwilling States to ratify these invalidly 
proposed amendments, imparted no validity to 
these acts and amendments; and that the so- 
called 14th and 15th Amendments to the Con- 
stitution of the United States are null and void 
and of no effect. 


Be it further resolved that copies of this me- 
morial be transmitted forthwith by the Clerk 
of the House and the Secretary of the Senate 
of the State of Georgia to the President of the 
United States, the Chief Justice of the United 
States, the President of the Senate and the 
Speaker of the House of Representatives of Con- 
gress of the United States, and the Senators 
and Representatives in the Congress from the 
State of Georgia. 
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CONSTITUTIONAL LAW 


Impeachment—Georgia 


House Res. No. 174 (Res. Act No. 100) of the 1957 regular session of the Georgia General 
Assembly, adopted February 22, 1957, calls on the United States Representatives in the Con- 
gress from the state of Georgia to introduce a resolution of impeachment against the Chief 
Justice and five Associate Justices of the United States Supreme Court. That resolution fol- 


lows: 
A RESOLUTION 


Whereas, the Legislature of the State of 
Georgia is determined to maintain and defend 


the Constitution of the United States, and the. 


Constitution of this State, against every attempt, 
whether foreign or domestic, to undermine and 
destroy the fundamental principles embodied 
in our basic law by which the liberty of the 
people and the sovereignty of the States in their 
proper spheres have been protected and as- 
sured; and 


Whereas, the Legislature of the State of 
Georgia proceeds upon the fundamental fact 
that the Constitution of the United States ex- 
pressly provides for three main Branches of 
Government: the Legislative, the Judicial and 
the Executive, and that said Branches of Gov- 
ernment shall be and remain separate and 
distinct and that the powers and duties granted 
by the States to the respective Branches of 
Government, under the Constitution, shall ‘e 
exercised exclusively by them, respectively, and 


Whereas, the chief enemy of the United States 
is Godless communism, or the Communist Inter- 
national, which caused more than 150,000 cas- 
ualties among our American soldiers in the 
recent Korean War,—only suspended by Ar- 
mistice, without any Treaty of Peace having 
been executed to end said war—, and the Com- 
munist Party, Pro-Communist and Subversive 
Organizations, and their members, all dedicated 
to the overthrow of the United States Govern- 
ment and the Constitution by force or unlaw- 
ful means, are all allied with and form part of 
said enemy forces of the Communist Inter- 
national, and are the established enemies of the 
United States; and 


Whereas, the Constitution of the United States 
guarantees “to every state in this union a re- 
publican form of government”, and necessarily 
implies that the union itself shall forever remain 
republican in form and substance; and, 


Whereas, prior to the adoption of the 17th 
Amendment in 1913 the Senate of the United 
States was a hall of republican states whose 
members were selected by state legislatures, 
and in consequence their states, and this fur- 
nished a certain guarantee that the union itself 
should forever remain a free republican gov- 
ernment; and, 


Whereas, prior to 1787 free government had 
been restored and preserved in the British Isles 
on several occasions by the parliamentary use 
of bills of attainder, which were thought to be 
inconsistent with the genius of republican gov- 
ernment in America and for such reason were 
forbidden by the Constitution. As a result the 
framers of the Constitution liberalized the 
causes for impeachment of government officials, 
extending the same to “treason, bribery, or other 
high crimes and misdemeanors”; the word “mis- 
demeanors” as used in Section 4 of Article II of 
the Constitution then meant and now means 
“misconduct” or “misbehavior”. The phrase, 
“other high crimes and misdemeanors” had the 
same meaning then and has the same meaning 
now as the same phrase had in the impeachment 
proceeding against Warren Hastings, which was 
under way in the House of Commons while 
the impeachment provisions were being drafted 
in the Constitution Convention of 1787 in 
Philadelphia; and 


Whereas, the 14th Amendment, adopted in 
1868, provides in part that 


“No person shall . . . hold any office .. . 
under the United States . . . who, having 
previously taken an oath . . . to support 
the Constitution of the United States, shall 
have . . . given aid or comfort to the 
enemies thereof;” 


and, 

Whereas, the Constitution provides in Article 

I and repeatedly elsewhere in plain, simple 
words that all legislative powers granted to the 








486 RACE RELATIONS LAW REPORTER 


United States are vested in the Congress of the 
United States; and, 


Whereas, a republic is a “government of laws 
and not of men” in which all laws are estab- 
lished by the people themselves, either by im- 
memorial customs or by their own elected repre- 
sentatives in legislative assemblies established 
for such purpose; yet, nevertheless, laws estab- 
lished by immemorial custom, (or common law) 
were not adjusted to and hence were not 
adopted by the Constitution for the Union, and 
hence the federal judiciary was given no juris- 
diction of such laws. Thus “judicial power” was 
“extended” by Article III from nothing in the 
Articles of Confederation to “cases”, in law and 
equity, arising under this Constitution, the laws 
of the United States and treaties made, or which 
shall be made, under their “authority” in Article 
III. “Judicial power” was further “extended” 
in Article III so as to permit the federal judici- 
ary to try “cases and controversies” depending 
upon the laws of nations and of states, in certain 
clearly defined and specified instances; and, 


Whereas, Article VI of the Constitution plain- 
ly provides that nothing except the Constitution 
itself, laws enacted by Congress in accordance 
with the Constitution and treaties theretofore 
existing or which should thereafter be made in 
accordance with the Constitution, should be the 
“law of the land” “supreme” over the constitu- 
tions and laws of the several states; and, 


Whereas, the usurpation of power by any 
officer of government is such misconduct as 
constitutes a misdemeanor within the meaning 
of Article II of the Constitution, and the pro- 
motion of the cause of and shielding adherents 
to communism is the giving of aid or comfort 
to the enemies of the United States within the 
meaning of the 14th Amendment; and 


Whereas, the following named Justices of the 
Supreme Court of the United States under the 
color of their offices and while purporting to 
exercise powers vested in them as members of 
the Supreme Court of the United States have 
unlawfully usurped the powers of the people 
to amend the Constitution and have exercised 
legislative powers vested solely in the Congress, 
or reserved to the states, or to the people and 
have given aid and comfort to the enemies of 
the United States in the manners hereafter 


specified; 


Therefore, be it resolved, by the General As- 
sembly of the State of Georgia that the follow- 
ing named Justices of the Supreme Court of the 
United States are guilty of attempting to subvert 
the Constitution of the United States, and of 
high crimes and misdemeanors in office, and of 
giving aid or comfort to the enemies of the 
United States after taking an oath to support the 
Constitution for which the General Assembly 
of the State of Georgia, in the performance of 
its high duty to preserve the republican union 
of republican states, does hereby impeach said 
Justices and demand their removal from office 
for the following reasons: 


A. 


In Griffin, et al. v. People of the State of 
Illinois, rendered on April 23, 1956, 351 U. S. 12, 
Chief Justice WARREN, Justices BLACK, 
DOUGLAS, CLARK and FRANKFURTER held 
that the due process and equal protection clauses 
of the 14th Amendment of the Constitution ren- 
dered illegal the imprisonment of one charged 
with armed robbery and duly convicted in the 
trial court of Ilinois, unless the State of Illinois 
provided the defendant, free of charge, with a 
transcript of the proceedings to be used in an 
appeal of his conviction. 

The basis of this decision was that, since the 
law of Illinois authorized appeals in criminal 
cases, and the particular defendant in question 
was insolvent, the fourteenth amendment re- 
quired the state to pay the costs of his appeal. 

The effect of this decision is to place upon 
each of the states the duty of guaranteeing the 
financial ability of every communist and felon 
to exercise constitutional rights. In rendering 
said decision said justices usurped the congres- 
sional power to make law in violation of Article 
I, Sections 1 and 8, and violated Sections 3 and 5 
of the 14th Amendment and nullified the 10th 
Amendment of the Constitution. 


2. 


In Bridges v. Wixon, District Director, Im- 
migration and Naturalization Service, 326 U. S. 
135, decided June 18, 1945, Justices of the Su- 
preme Court, BLACK, DOUGLAS and REED, 
with two deceased former members of the 
Court, held and adjudged that, although the At- 
torney General of the United States and two 
lower federal courts had found from uncontra- 
dicted evidence, including his own statements 
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and actions, that the alien Harry Bridges was 
a member of and affiliated with the Communist 
Party and although the Attorney General had 
ordered his deportation under an Act of Con- 
gress making the decision of the Attorney Gen- 
eral “final”, and although the court had no 
authority under said law to disturb the finding 
of the Attorney General, when supported by 
evidence of probative value, which was un- 
questioned, the above named Justices constitut- 
ing a majority of the Court reviewed the 
proceedings for the deportation of said Harry 
Bridges and reversed the Attorney General, and 
thereby unlawfully gave aid and comfort to 
the said Harry Bridges, universally recognized 
in this country as the one Communist most 
active and dangerous to the welfare of the 
United States, all in violation of the above pro- 
visions of the United States Constitution. For 
more than a decade said Justices have led a 
victorious running battle in behalf of Bridges 
and communism against the Congress and its 
constitutional powers. 


3. 


In Schneiderman v. United States, 320 U. S. 
118, decided June 21, 1943, Justices of the 
Supreme Court BLACK, REED and DOUG- 
LAS, with two deceased former members of 
said Court, held and adjudged that William 
Schneiderman, a proven avowed and ardent 
communist could be “attached to principles of 
the United States Constitution” within the mean- 
ing of the naturalization laws of Congress, and, 
therefore, not subject to denaturalization and 
deportation although at the same time “at- 
tached to the principles of the Communist 
Manifesto.” 

Thereby, the said Justices BLACK, REED 
AND DOUGLAS effectively repealed and nulli- 
fied a constitutional law enacted by Congress 
for the protection of this country against its 
enemies and in doing so gave aid and comfort 
to the greatest enemy the United States has ever 
had, in violation of Article I, Sections 1 and 8; 
Article III, Section 3, and Sections 3 and 5 of 
the Fourteenth Amendment of the United States 
Constitution. 


4. 


In the case of Brown v. Board of Education, 
347 U. S. 348, decided May 17, 1954, Justices 
WARREN, BLACK, REED, FRANKFURTER, 


DOUGLAS and CLARK, and three other 
justices who have not followed the pattern of 
pro-communist and unconstitutional decisions of 
those named, denied to the states of the Ameri- 
can union that sovereignty reserved to them by 
the 10th Amendment which includes the power 
to regulate public education by practices first 
declared constitutional by the State of Massa- 
chusetts, adopted by the Congress, approved by 
numerous Presidents, affirmed and reaffirmed 
by the Supreme Court of the United States and 
practiced by states for more than a century. 

It based such decisions on matters of fact as 
to which the parties affected were not given an 
opportunity to offer evidence or cross-examine 
the witnesses against them and in doing so de- 
prived the parties of due process of law. 

It cited as authority for the assumed and as- 
serted facts the unsworn writings of men, one 
of whom was the hireling of an active partici- 
pant in the litigation. Others were affiliated with 
organizations declared by the Attorney General 
of the United States to be subversive, and one 
of whom, in the same writing which the court 
cited as authority for its decision stated that the 
Constitution of the United States is “impractical 
and unsuited to modern conditions”. 

In reaching its conclusion the supreme court 
has disregarded its former pronouncements and 
attempted to justify such action by the expedient 
of imputing ignorance of psychology to men 
whose knowledge of the law and understanding 
of the constitution could not be impugned, and 
has expressly predicated its determination of 
the rights of the people of the several sovereign 
states of the American union upon the psycho- 
logical conclusions of Kotinsky, Brameld and 
Myrdal, and their ilk, rather than the legal con- 
clusions of Taft, Holmes, Van Devanter, 
Brandeis and their contemporaries upon the 
bench. 

In reaching its conclusion the court, profess- 
ing itself to be unable to ascertain the intent of 
those who adopted the fourteenth amendment 
to the constitution, arbitrarily chose to repudi- 
ate the solemn declaration of its meaning ren- 
dered under the sanctity of their oaths of office 
by the justices of the supreme court of the 
United States at a time when all of its members 


‘were contemporaries of those who proposed, 


discussed, debated, submitted and adopted the 
amendment. 

However much citizens of other states may 
approve and applaud these decisions, they dare 
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not embrace the theory upon which they are 
based nor the fallacies therein contained lest 
they themselves by the application of the same 
theory and fallacies bring destruction to their 
institutions and to their liberties. 

In rendering said decision said Justices vio- 
lated the Constitution of the United States, com- 
mitted high crimes and misdemeanors and gave 
aid and comfort to the communist enemies of 
the United States. Some of the applicable pro- 
visions of the Constitution thus violated include 
Article I, Sections 1, 7 and 8, the whole of 
Article III, Article IV, Section 3, Article VI, and 
Sections 3 and 5 of the 14th Amendment, the 
5th, 9th and 10th Amendments of the Consti- 
tution. 


5. 


In Bolling v. Sharpe, 347 U. S. 495, rendered 
on May 17, 1954, Justices WARREN, BLACK, 
REED, FRANKFURTER, DOUGLAS and 
CLARK held that the due process clause of the 
5th Amendment, written by and adopted by 
slave owners, and which did not forbid slavery 
in the District of Columbia between its adoption 
in 1791 and the adoption of the 13th Amend- 
ment in 1865, now forbids the separation of 
black children from white children in the schools 
of the District. In so holding said justices 
amended and changed the Constitution and at 
the same time implemented the amendment in 
violation of numerous applicable provisions of 
the Constitution including Sections 1, 7 and 8 
of Article I, the whole of Article III, Article IV, 
Section 3, Article VI, and Section 2 of the 13th 
Amendment, rendering. said Justices guilty of 
high crimes and misconduct as set forth in 
Article II, Section 4 of the Constitution and of 
giving aid and comfort to the enemies of the 
United States within the meaning of Section 3 
of the 14th Amendment. 


6. 


That the said above named Justices, without 
warrant in the Constitution, extended their 
above pro-communist racial integration policy 
and decrees so as to apply the same to intrastate 
bus transportation and similar cases, on Novem- 
ber 7, 1955, in the Case of Baltimore City v. 
Dawson, 350 U. S. 877; Holmes v. Atlanta, No- 
vember 7, 1955, 350 U. S. 879, and Gayle and 
City of Montgomery v. Browder, November 13, 
1956, 352 U. S. 903, 77 S.Ct. 10, in spite of the 


fact that the Court in various consolidated cases, 
in October, 1883, reported in 109 U. S. 18, held 
that an Act of Congress which had provided 
for interracial accommodations on public con- 
veyances on land or water was unconstitutional 
because Congress was not vested with power 
to legislate upon such subjects which are within 
the domain of State legislation, nor authority to 
create a code of municipal law for the regula- 
tion of private rights. 

However, in said recent cases, said Justices 
WARREN, BLACK, REED, FRANKFURTER, 
DOUGLAS and CLARK usurped legislative 
power which the Court in a better day when 
manned by lawyers had held to be beyond the 
reach of the constitutional powers of Congress, 
and thereby actually amended or nullified the 
applicable’ provisions of the United States Con- 
stitution in furtherance of their undertaking by 
judicial decrees to carry out communist policies 
advocated by the so-called sociological au- 
thorities cited and adopted by them in the fore- 
going cases. 

By their said unlawful acts, said Justices vio- 
lated Article I, Sections 1 and 8; Article III, Sec- 
tion 3; Sections 3 and 5 of Amendment 
Fourteen and the Fifth, Ninth and Tenth 
Amendments of the United States Constitution. 


7. 


That Associate Justice FRANKFURTER, as 
a volunteer and for years a Member of the 
Legal Committee of the National Association 
for the Advancement of Colored People, had 
assisted that organization in making plans for 
and in the realization of its objectives as a Com- 
munist front organization to advocate, propa- 
gandize and litigate to bring on racial strife 
to secure racial integration from which his own 
race is immune upon religious grounds, as a 
part of the Communist objective in the United 
States, and although having participated and 
advised in said organization and its plans and 
objectives, the said Justice FRANKFURTER, 
instead of recusing himself as Justice of the 
United States Supreme Court in the considera- 
tion of the NAACP Cases, cited above, acted 
as a Justice of the Court and participated in the 
policy and decision of the Court to carry out 
the ultimate purposes of the NAACP, which 
said acts on the part of the said Justice FRANK- 
FURTER constitutes high crimes and miscon- 
duct. 








8. 


That in the case of the infamous Julius and 
Ethel Rosenberg, convicted and sentenced to 
death for war time espionage, because of the 
sale of atomic secrets to communist Russia, de- 
cided June 19, 1953, reported in 346 U. S. 273, 
Justice DOUGLAS wilfully granted an order 
to stay the execution of said Russian spies. Said 
stay order was granted by Justice DOUGLAS 
on the intervention of a stranger to said Rosen- 
bergs, and to their case, which intervention was 
even opposed by the Rosenberg counsel of 
record. Said stranger who was thus accom- 
modated by Justice DOUGLAS was an irrespon- 
sible character whose conviction as a dissolute 
person by the State of California had been af- 
firmed by the United States Supreme Court, 
with the same Associate Justice DOUGLAS dis- 
senting, less than six months previously. (Edel- 
man v. State of California, January 12, 1952, 
344 U. S. 357). 

That misdemeanor on the part of DOUGLAS 
made it necessary for the Court to hold a special 
term to set aside said stay order, which, the 
Court stated, promised many more months of 
litigation in a case which had otherwise run its 
full course and in which said Rosenbergs’ plea 
for stay orders and other dilatory tactics had 
been denied for the sixth time over a period of 
more than two years after their conviction and 
sentence to death, and that the question raised 
by the said stay order had been considered by 
the full Court on its merits and denied. 

That in said decision, Justices FRANK- 
FURTER and BLACK supported the unlawful 
action of Justice DOUGLAS, thereby using their 
judicial offices to give aid and comfort to the 
communist enemy, in violation of Section 3 of 
the Fourteenth Amendment of the United States 
Constitution. 


9. 


That in United States v. Dennis and other 
cases involving leading Communist Party 
organizers in the United States, decided June 
4, 1951, reported in 341 U. S. 494, Justices 
REED and FRANKFURTER dissented and 


criticised the majority opinion of the Court, - 


affirming the conviction and sentence of said 
Communists, by assigning the specious reason 
that the prosecution of said defendants for 
organizing the Communist Party in the United 
States for the purpose of overthrowing by force 
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the Government of the United States and its 
Constitution was a violation of the freedom of 
speech, under the First Amendment to the Con- 
stitution. Thereby said Justices REED and 
FRANKFURTER used their high judicial offices 
to give aid and comfort to the Communist 
enemy, in violation of Section 3 of the Four- 
teenth Amendment of the United States Con- 
stitution. 


10. 


In Phillips Petroleum Co. v. Wisconsin, State 
of Texas v. Wisconsin, and Federal Power Com- 
mission v. Wisconsin, decided June 7, 1954, re- 
ported in 347 U. S. 672, Justices of the Supreme 
Court WARREN; BLACK, REED and FRANK- 
FURTER (with a Justice now retired), legis- 
lated, held and adjudged, contrary to the plain 
meaning of the Constitution and the intent 
clearly and carefully expressed in the applicable 
Act of Congress that the Natural Gas Act ap- 
plied to the local production and storage of 
natural gas for sale and subjected such activity 
to regulation by the Federal Power Commission. 
In so holding said Justices usurped powers re- 
served to the states and expressly declined by 
the Congress and committed high crimes and 
misdemeanors. 


11. 


In the Case of Pennsylvania v. Nelson, de- 
cided April 2, 1956, reported in 350 U. S. 497, 
Justices of the Supreme Court WARREN, 
BLACK, FRANKFURTER, DOUGLAS and 
CLARK legislated, held and adjudged, con- 
trary to the Constitution and the plain intend- 
ment of the applicable Act of Congress and in 
violation of Article IV, Section 2 of the United 
States Constitution, specifically recognizing the 
power and right of the States to prosecute for 
treason, felony or other crime, that the State 
of Pennsylvania could not prosecute the de- 
fendant Communist for sedition under state 
law, and nullified all state laws against treason 
and sedition, which had been enacted by Legis- 
latures under express constitutional reservations 
and within their inherent police powers to im- 
pose regulations for the security, peace and 
good order in the State, and thereby said 
Justices unlawfully used their official positions 
to give aid and comfort to the enemy in viola- 
tion of Article III, Section 3, Article IV, Section 
2, and Section 3 of the 14th Amendment. 
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12. 


In United States v. Twin Cities Power Com- 
pany, 350 U. S. 222, decided January 23, 1956, 
Justices WARREN, BLACK, REED, DOUGLAS 
and CLARK, constituting a majority of the 
Court, held that with respect to the Savannah 
River, a navigable stream, the federal govern- 
ment need not pay riparian owners any compen- 
sation whatever for a seizure of riparian rights 
because, as Justice DOUGLAS phrased it, the 
fact that private owners had vested property 
interests in the water under state law, is wholly 
immaterial because in the federal domain, 
Congress has left “no vested private claims that 
constitute private property” for which the 
federal government need pay compensation (al- 
though expressly commanded to do so by the 
5th Amendment). Said ruling by said Justices 
constitutes a precedent of such magnitude as 
to render all property rights precarious, and the 
goal of socialized property both inexpensive and 
convenient and hence nearer attainment. Said 
ruling by said Justices constitutes misconduct, 
misbehavior and a “misdemeanor” with the 
meaning of the impeachment provisions of the 
Constitution. 


13. 


In General Box Company v. United States, 
351 U. S. 159, the Supreme Court, following 
the ruling in United States v. Twin Cities Power 
Company, 350 U. S. 222, referred to in the pre- 
ceding paragraph, held that trees growing upon 
Louisiana land between the low and the high 
water mark of a river could be despotically 
appropriated by the United States Government 
to its own uses “without incurring liability” to 
the owners of the land. Said ruling is merely 
one illustrative unconstitutional extension of the 
tuling in United States v. Twin Cities Power 
Company, supra, and is corroborating evidence 
that the Justices mentioned in the preceding 
paragraph are guilty of misbehavior and a 
misdemeanor within the meaning of the im- 
peachment provisions of the Constitution. 


14. 


In the case entitled, Slochower v. Board of 
Higher Education of the City of New York, 
decided April 9, 1956, reported in 350 U. S. 
551, Justices CLARK, WARREN, BLACK, 
DOUGLAS and FRANKFURTER held that the 
City of New York had violated the Constitution 


of the United States by the summary discharge 
of a public employee who had refused to answer 
questions relative to his communistic activities 
and claimed the benefit of the fifth amendment 
to the constitution in so doing. 

In so holding the court held invalid a charter 
provision of the city of New York designed to 
provide for the removal, as quickly as possible, 
of those public employees who were deemed by 
the people of that great city to be unfit to be 
entrusted with any part in the administration of 
the public affairs of the city. 

In so holding the court revoked the prompt 
removal from a state school of a teacher whose 
influence was deemed by the school authorities 
to be inimicable to the best interests of the 
students in such school. 

In so holding the court construed the due 
process clause of the constitution to give to the 
federal courts the power to examine into minute 
details of all administrative state action and to 
apply arbitrarily to such state action the per- 
sonal concepts of the justices of the supreme 
court rather than fixed principles of constitu- 
tional law. In making said ruling said justices 
are guilty of misconduct and a misdemeanor 
within the meaning of the impeachment pro- 
visions of the Constitution. 


15. 


In Quinn v. United States, 349 U. S. 155, 
Emspak v. United States, 349 U. S. 190, and 
Bart v. United States, 349 U. S. 219, Chief 
Justice WARREN, Justices BLACK, FRANK- 
FURTER, DOUGLAS and CLARK held that 
the Congress of the United States in the exercise 
of investigative powers is powerless to obtain 
information from communists who claim the 
privilege against self-incrimination as set forth 
in the Fifth Amendment, although such Fifth 
Amendment privilege was specifically limited 
to “criminal cases” in the First Congress for the 
reason that traitors had claimed the privilege 
against self-incrimination before congressional 
committees of the Continental Congress during 
the American Revolution (See American Bar 
Association Journal, Vol. 42, p. 509, 589 et seq. ) 
In so holding said Justices, under color of their 
high offices, harrassed the Congress and in the 
words of dissenting Justice Harlan added, 


“Another means for interference and delay 
in investigations and trials, without adding 
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to the protection of the constitutional right 
of freedom from self-incrimination.” 


The effect of said decisions by said Justices was 
to amend the 5th Amendment by striking there- 
from the words “in any criminal case”, thus 
depriving the Congress of a power specifically 
reserved to it for the purpose of exposing 
treason. The only efficient purpose of said de- 
cisions was to shield and protect communists 
in their endeavors to subvert the Constitution. 
Said conduct on the part of said Justices con- 
stitutes high crime, misconduct and misbehavior 


within the meaning of applicable impeachment. 


provisions of the Constitution. 


Be it further resolved, that the General As- 
sembly of Georgia request the Georgia Repre- 
sentatives in the United States House of 
Representatives to institute impeachment pro- 
ceedings in the United States House of Repre- 
sentatives based upon the charges hereinabove 
set forth, as well as others too numerous to 
mention here, against the Chief Justice and As- 


sociate Justices of the United States Supreme 
Court above named; that a copy of this resolu- 
tion be sent to said Georgia Representatives in 
the United States Congress and to the Governors 
and Legislators of the various States of the 
Union, and the General Assembly of the State 
of Georgia hereby calls upon the General As- 
semblies of sister States to adopt similar resolu- 
tions calling upon their Representatives in Con- 
gress to join the Georgia Representatives in the 
House of Representatives in the institution and 
prosecution of impeachment proceedings against 
said Chief Justice and Associate Justices of the 
Supreme Court of the United States; and 


Be it further resolved that a certified copy of 
these resolutions be forwarded to the Speaker 
and Clerk of the House of Representatives of 
the United States Congress for filing in the 
records of said House as notice and for proper 
action thereupon, all in accordance with the 
United States Constitution, Jefferson’s Manual 


and the Rules of said House of Representatives. 
2 2 * 





CONSTITUTIONAL LAW 


State Sovereignty Commission—Arkansas 


Act No. 83 of the 1957 session of the Arkansas Legislature, approved February 26, 1957, cre- 
ates a State Sovereignty Commission. The purposes of the Commission are stated to “protect 
the sovereignty of the State of Arkansas, and her sister states from encroachment thereon by 
the Federal Government” and to co-operate with other states and agencies in carrying out that 


objective. 


ACT NO. 83 


AN ACT creating the State Sovereignty Com- 
mission; defining its powers and duties; and 
for other purposes. 


Be it enacted by the General Assembly of the 
State of Arkansas: 


Section 1. There is hereby created the State 
Sovereignty Commission. 


Section 2. The Commission shall be com- 
posed of: 

(a) The Governor, the Attorney General, the 
Lieutenant Governor and Speaker of the House 
of Representatives; each of whom shall be an 
ex-officio member; 


(b) Three citizens of Arkansas who shall be 
appointed by the Governor; one of whom shall 
reside East of the White River; one of whom 
shall reside south of the Arkansas River; and 
one of whom shall reside West of the White 
River and North of the Arkansas River; 

(c) Two members of the State Senate who 
shall be appointed by the President of the 
Senate by and with the approval of at least 
eighteen (18) members of the Senate; 

(d) Three members of the State House of 
Representatives who shall be appointed by the 
Speaker of the House of Representatives by and 
with the consent of at least fifty-one (51) mem- 
bers of the House of Representatives; one of said 
appointees shall reside South of the Arkansas 
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River, one of them shall reside East of the 
White River and one of them shall reside North 
of the Arkansas River and West of the White 
River. 


Section 3. The initial appointments to be 
made by the Governor, President of the Senate, 
and Speaker of the House of Representatives 
shall be made as expeditiously as possible after 
the passage of this Act and thereafter such ap- 
pointments shall be made by the appointing 
officers not later than thirty (30) days after the 
convening of the General Assembly following 
the inauguration of such appointing officers. 


Section 4, (a) The ex-officio members of the 
Commission shall serve during the terms of their 
respective offices and until their successors are 
elected and qualified. The members appointed 
by the Governor shall serve during the term of 
the Governor who appointed them and until the 
successors of such appointees are appointed and 
qualified. The two members from the Senate 
and the three members from the House of Re- 
presentatives shall serve during the terms of 
their respective offices to which they were 
elected. 

(b) Vacancies in the membership provided 
for in Sections 2 (c) and (d) which occur when 
the General Assembly is not in regular session 
shall be filled by interim appointments as pro- 
vided in said sub-sections of prior approval by 
members of the Senate and House of Represent- 
atives as provided for in said sub-sections. 


Section 5. The Governor shall be Chairman 
of the Commission, and the President of the 
Senate the Vice-Chairman, with authority to act 
in absence of the Chairman. The Commission 
may employ a secretary who shall keep a record 
of the proceedings of the Commission and a 
record of its receipts and disbursements. Seven 
(7) members of the Commission shall consti- 
tute a quorum for the transaction of business. 


Section 6. Commission meetings shall be 
called by the Chairman, Vice-Chairman or a 
majority of the members of the Commission 
upon a minimum of sixteen (16) hours’ written 
notice to each member of the Commission. This 
provision may be waived by the assent of the 
majority of the members of the Commission. A 
resolution or motion scheduling hearings or or- 
dering a particular investigation shall state 
clearly and with particularity the subject thereof, 
which resolution may be amended only upon 


majority vote of the Commission in a meeting 
at which a majority of the Commission is ac- 
tually present. The Chairman or any member 
of the Commission shall consult with appropriate 
State law enforcement agencies with respect to 
any phase of an investigation which may be 
ordered by the Commission. 


Section 7. The Commission may employ 
such legal, professional, expert, secretarial, cleri- 
cal and other help deemed necessary and proper 
to carry out the objectives and purposes of this 
act; and it is hereby authorized and empowered 
to fix the compensation of such employees at 
any reasonable amount; and, in addition, to re- 
imburse such employees for expenses incurred 
in traveling on the business of the Commission. 
The Commission may also pay witness fees and 
mileage to witnesses at the rate now allowed 
witnesses by law in the Circuit Courts. A full, 
complete and itemized record shall be kept of 
all such expenditures. The Commission may ex- 
pend such of its funds deemed necessary to as- 
sist the Commission in carrying out the objec- 
tives and purposes of this Act. 


Section 8. Each member of the Commission, 
other than the Governor and the Attorney Gen- 
eral, shall receive a per diem of Ten Dollars 
($10.00) for each day of service rendered in 
attending meetings or otherwise in the discharge 
of his duties hereunder; and payment of hotel, 
meals, and traveling expenses while away from 
his home in performance of his duties as Com- 
missioner. If a member shall use his own auto- 
mobile in travel on business of the Commission, 
he shall be paid six cents (6c) per mile for each 
mile traveled. 

All expenditures by or for the Commission, 
out of funds appropriated by the General As- 
sembly, shall be paid by the State Treasurer 
upon warrants issued by the State Auditor, 
which warrants shall be issued upon requisi- 
tions signed by the Chairman of the Commis- 
sion. All funds received from other sources shall 
be kept and accounted for and expended in such 
manner as may be determined by the Commis- 
sion. Full and complete accounting shall be kept 
and made by the Commission of all funds re- 
ceived and expended by it. Representatives of 
the office of the State Auditor shall annually 
audit the expenditure of all funds received by 
the Commission from all sources; and the said 
Auditor shall make a complete and detailed re- 
port of such audit to the General Assembly. 
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Section 9. The Commission is authorized and 
empowered to receive and expend any funds 
appropriated to it by the General Assembly 
and/or received by it from any other sources 
in carrying out the objectives and purposes of 
this Act. 


Section 10. It shall be the duty of the Com- 
mission and it shall have power, in the name 
of the State of Arkansas, to: 

(a) Perform any and all acts and things 
deemed necessary and proper to protect the 
sovereignty of the State of Arkansas, and her 


sister states, from encroachment thereon by the- 


Federal Government or any branch, department 
or agency thereof, and to resist the usurpation 
of the rights and powers reserved to this State 
or our sister states by the Federal Government 
or any branch, department or agency thereof. 

(b) Cooperate with one or more of the states 
of the union, or any agency or agencies, com- 
mission or commissions thereof, or with any 
person or persons, corporation or corporations, 
organization or organizations, and may join with 
them or any of them, and pool such of the 
funds and resources of this Commission in carry- 
ing out the objectives and purposes of this Act 
as may be deemed necessary and proper by the 
Commission. 

(c) Keep full and complete minutes and 
records of all its proceedings and actions, which 
said minutes and records shall be open to the 
inspection of any member of the Legislature at 
any reasonable time during the regular hours of 
a business day. 

(d) Give such advice and provide such legal 
assistance as the Commission considers necessary 
or expedient, when requested in writing to do 
so by resolution adopted by the governing au- 
thority of any school district, upon matters, whe- 
ther involving civil or criminal litigation or 
otherwise, relating to the commingling of races 
in the public schools of the State; such advice 
and legal assistance to be rendered under such 
rules and regulations as the Commission may 
adopt. 

(e) Study and collect information concerning 
economic, social and legal developments con- 
stituting deliberate, palpable and dangerous in- 
vasions of or encroachments upon the rights and 
powers of the State reserved to the State under 
Amendment Number Ten to the Constitution of 
the United States. 

(£) The Commission shall submit to the Gen- 
eral Assembly during the first week of each 


biennial session, beginning with the 62nd ses- 
sion, a comprehensive report of its activities, 
findings and recommendations under the pro- 
visions of this Act. é‘ 

(g) The Commission shall have full power 
and authority to do and perform any and all 
acts and things necessary and proper to carry 
out fully and effectively all the provisions of 
this Act. 


Section 11. The members of the Commission 
and the duly authorized employees and repre- 
sentatives of the Commission when so directed 
by the Commission shall have the power and 
authority to examine, during the usual business 
hours of the day, all records, books, documents 
and other papers touching upon or concerning 
the matters and things about which the Com- 
mission is authorized to conduct an investiga- 
tion, and the Commission shall have the power 
and authority to require all persons, firms and 
corporations having such books, records, docu- 
ments and other papers in their possession or 
under their control, to produce the same within 
this State at such time and place as the Com- 
mission may designate, and to permit an in- 
spection and examination thereof by members 
of said Commission or its authorized represent- 
atives and employees. The authority of the Com- 
mission and its employees to examine such 
books, records, and papers shall extend to all 
such books, records, and papers which are re- 
quired by law to be kept or which are necessary 
or helpful in conducting investigations. If any 
person, firm or corporation shall wilfully fail 
or refuse to comply with the provisions of this 
section, then such person, firm or corporation 
shall be guilty of a misdemeanor and upon con- 
viction thereof shall be punished by a fine of 
not less than $100.00 nor more than $1,000.00, 
or imprisonment in the County Jail for not more 
than six months, or both such fine and imprison- 
ment. 


Section 12. The Commission may make in- 
vestigations and/or hold hearings (whether 
public or in executive session) in connection 
with any investigation made by it pursuant to 
the provisions of this Act. Witnesses at Com- 


‘mission hearings shall have the right to be 


accompanied by counsel, of their own choosing, 
who shall have the right to advise witnesses of 
their rights and to make brief objections to the 
relevancy of questions and to procedure. At 
least twenty-four (24) hours prior to his testi- 
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fying, a witness shall be given a copy of that 
portion of the motion or resolution scheduling 
the hearing and which copy shall state the sub- 
ject of the hearing; at the same time he shall 
be given a statement of the subject matter about 
which he is to be interrogated. The privileged 
character of communication between clergyman 
and parishioner, doctor and patient, lawyer and 
client, and husband and wife, shall be scrupul- 
ously observed. Every witness who testifies in 
a hearing shall have a right to make an oral 
statement and to file a sworn statement which 
shall be made a part of the transcript of such 
hearing, but such oral or written statement shall 
be relevant to the subject of the hearing. 


Section 13. The Commission shall have 
power to issue subpoenas for witnesses to appear 
at hearings conducted by the Commission and 
to issue subpoenas duces tecum directed to wit- 
nesses. Subpoenas shall be issued by the Chair- 
man or Vice-Chairman of the Commission only 
upon written notice to all members of the Com- 
mission, with a statement as to the identity of 
the witness or material and their relevancy to 
the investigation or hearing already authorized. 
Upon request of any member of the Commis- 
sion, the question of whether a subpoena shall 
be issued or remain in force if already issued 
shall be decided by a majority vote. 

In case of contumacy or refusal to obey a 
subpoena issued by the Commission, any Circuit 
Court of the State of Arkansas within the juris- 
diction of which the investigation or hearing is 
to be carried on, or within the jurisdiction of 
which said person guilty of contumacy or re- 
fusal to obey is found or resides or transacts 
business, shall, upon application of the Chair- 
man or Vice-Chairman of the Commission, have 
jurisdiction to issue to such person an order 
requiring such person to appear before the Com- 
mission, there to produce evidence if so ordered, 
or there to give testimony touching the matter 
under investigation; and any failure to obey 
such order of the Court may be punished by 
said Court as a contempt thereof. 


Section 14, The Chairman, Vice-Chairman 
or Secretary of the Commission is hereby au- 
thorized and empowered to administer oaths to 
witnesses; and any witness appearing and testi- 
fying before the Commission who shall wilfully 
and corruptly testify falsely to any material fact 
shall be guilty of perjury and shall be subject 
to prosecution and punishment therefor as pro- 


vided by law; and if such perjury be manifest, 
or if the witness shall refuse to testify or to pro- 
duce any books, records, papers or documents, 
he shall be guilty of contempt of the Commis- 
sion and shall be punished in cases of contempt 
of the Circuit Court of the State of Arkansas. 


Section 15. Any person sworn and examined 
as a witness before said Commission without 
procurement or contrivance on his part shall not 
be held to answer criminally or be subject to 
any penalty or forfeiture for any fact or act 
touching which he is required to testify; nor 
shall any statement made, or book, paper or 
document produced by any such witness be 
competent evidence in any criminal proceeding 
against such witness other than for perjury in 
delivering his evidence. Should any witness 
refuse to testify to any fact or refuse to produce 
any book, document or paper touching which he 
is to be examined, on the ground that he will 
thereby incriminate himself, or that it will tend 
to discredit or render infamous, the Commission 
shall consider such refusal as part of the evi- 
dence and shall inform the public of the re- 
fusal of such witness to so testify, and the facts 
and circumstances under which such refusal 
was made. 

Section 16. All elective and appointive offices 
and employees of all State, District, County, and 
Municipal offices or political sub-divisions there- 
of, the University of Arkansas and other institu- 
tions of higher learning, shall cooperate with the 
Commission and render such aid and assistance 
as may be requested of them by the Commission. 

Section 17. If any section, paragraph, sen- 
tence, or clause of this Act shall be held to be 
unconstitutional or invalid, the same shall not 
affect any other part, portion, or provision of 
this Act, but such other part shall remain in full 
force and effect. 

Section 18. It is hereby determined that the 
decisions of the United States Supreme Court in 
the school segregation cases require solution of 
a great variety of local public school problems 
of considerable complexity and which involve 
the health, safety and general welfare of the 
people of the State of Arkansas and that the 
purpose of this Act is to assist in the solution 
of these problems. An emergency is, therefore, 
declared to exist and this Act shall be in effect 
from and after its passage and its approval by 
the Governor. 

Approved: February 26, 1957. 
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CONTRIBUTIONS 
Records and Reports—Arkansas 


Act No. 85 of the 1957 session of the Arkansas Legislature, approved February 26, 1957, 
requires the registration of persons and organizations promoting school desegregation by leg- 
islation or litigation. The act requires the keeping of records regarding contributions and 
expenditures and the making of periodic reports to the State Sovereignty Commission (see 


Act No. 83, p. 491). 
ACT NO. 85 


AN ACT to require persons engaged in certain 
activities to register with and make periodical 
reports to the State Sovereignty Commission; 
and for other purposes. 


Be it enacted by the General Assembly of the 
State of Arkansas: 


Section 1. When used in this Act: 

(a) The term “contribution” includes a 
gift, subscription, loan, advance or deposit 
of money or anything of value and includes 
a contract, promise or agreement, whether 
or not enforceable, to make a contribution. 

(b) The term “expenditure” includes a 
payment, distribution, loan, advance, de- 
posit or gift of money or anything of value, 
and includes a contract, promise or agree- 
ment, whether or not legally enforceable, to 
make an expenditure. 

(c) The term “person” includes an in- 
dividual, partnership, committee, associa- 
tion, society, corporation and any other 
organization or group of persons, including 
the officers, agents and/or employees of 
partnerships, associations, societies, corpora- 
tions and other organizations and the sub- 
sidiaries and affiliates thereof. 

(d) The term “secretary” means the 
Secretary of the State Sovereignty Commis- 
sion or its successors, and the term “Com- 
mission” means the State Sovereignty 
Commission of the State of Arkansas. 

(e) The term “legislation” means bills, 
resolutions, amendments, nominations and 
other matters pending, proposed, or subject 
to action by the General Assembly of Ar- 
kansas. 


Section 2. (a) It shall be the duty of every 
person who shall in any manner solicit and re- 
ceive a contribution to any organization or fund 
for the purposes hereinafter designated to keep 
a detailed and exact account of: 


(1) All contributions of any amount or of 
any value whatsoever; 

(2) The name and address of every per- 
son making any such contribution and the 
date thereof; 

(3) All expenditures made by or on be- 
half of such organization or fund; and 

(4) The name and address of every per- 
son to whom any such expenditure is made, 
the amount and date thereof. 

(b) It shall be the duty of such person 
to obtain and keep a receipted bill, stating 
the particulars for every expenditure of such 
fund and to preserve all receipted bills 
and accounts required to be kept by this 
section for a period of at least two years 
from the date of the filing of the statement 
containing such items. 


Section 3. Every individual who receives a 
contribution for any of the purposes hereinafter 
designated shall, within five (5) days after 
receipt thereof, render to the person or organi- 
zation for which such contribution was received 
a detailed account thereof, including the name 
and address of the person making such contri- 
bution and the amount and date thereof. 


Section 4. (a) Every person receiving any 
contribution or expending any money for the 
purposes hereinafter designated shall file with 
the Secretary between the first and tenth of 
each calendar quarter a statement containing 
complete as of the day next preceding the date 
of filing: 

(1) The name and address of each per- 
son who has made a contribution not men- 
tioned in a preceding report; except that the 
first report filed pursuant to this Act shall 
contain the name, address and amount of 
each contribution made since January lI, 
1952; 

(2) The total sum of the contributions 
made to and for such person during the cal- 
endar year and not stated under Paragraph 


(1); 
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(3) The total sum of all contributions 
made to or for such person during the cal- 
endar year; 

(4) The name and address of each person 
to whom an expenditure has been made by 
or on behalf of such person and the amount, 
date and purpose of such expenditure; 

(5) The total sum of all expenditures 
made by or on behalf of such person during 
the calendar year. 

(b) The statements required to be filed by 
sub-section (a) of this section shall be cumula- 
tive during the calendar year to which they 
relate, but where there has been no change in 
item reported in a previous statement, only 
the amount need be carried forward. 


Section 5. The provisions of this Act shall 
apply only to such persons who, by himself or 
through any agent or employee or other person 
in any manner whatsoever, directly or indirectly, 
solicits, collects, or received contributions to be 
used in whole or in part to aid in the accom- 
plishment of any of the following purposes: 

(a) The passage by the Congress of the 
United States of any proposed or pending legis- 
lation which is designed to limit or circumscribe 
in any manner the operation and control of 
school districts in Arkansas by the duly elected 
and qualified officers, directors, agents and em- 
ployees of such school districts. 

(b) The defeat by the General Assembly of 
Arkansas of any proposed or pending legislation 
which is designed to maintain and preserve 
inviolate the rights of the State of Arkansas to 
control and operate its own domestic institutions 
according ot its own judgment. 

(c) Soliciting and recruiting plaintiffs in pros- 
pective litigation involving the operation, man- 
agement and control of the domestic institutions 
of the State and particularly the public schools 
of the State. 

(d) The promotion of integration of races in 
the public schools of the State of Arkansas con- 
trary to the choice and desires of the patrons 
of such school and the rendition of legal aid 
gratuitously to such negroes as may be involved, 
directly or indirectly, in prospective or pending 


litigation involving their admission into any 
public school in the State of Arkansas. 


Section 6. Any person who shall engage in 
the purposes set out in Section 5 of this Act 
shall, before doing anything in furtherance of 
such objects, register with the State Sovereignty 
Commission of Arkansas and shall give the Com- 
mission in writing and under oath his name and 
business address, the name and address of the 
person by whom he is employed and for whose 
interest he works for such objects, the duration 
of such employment, how much he is paid and 
is to receive, by whom he is paid or is to be 
paid, how much he is to be paid for expenses 
and what expenses are to be included. 


Section 7. All reports and statements re- 
quired under this Act shall be made under oath 
before any officer authorized by law to adminis- 
ter oaths; and, if required by the Commission, 
such reports and statements shall be made on 
appropriate forms approved by the Commission. 


Section 8. Any person who violates any of 
the provisions of this Act shall, upon conviction, 
be guilty of a misdemeanor and shall be pun- 
ished by a fine of not more than $5,000.00 or 
imprisonment for not more than twelve (12) 
months, or by both such fine and imprisonment. 


Section 9. All laws and parts of laws in 
conflict herewith be and the same are hereby 
repealed. 


Section 10. It is hereby determined that per- 
sons, corporations, societies, organizations, and 
other groups of persons are engaged in certain 
unregulated activities which are designed to 
hinder, harass, and interfere with the powers 
and duties of the State of Arkansas to control 
and operate its domestic institutions according 
to its own judgment and that such activities 
are inimical to the health, safety and general wel- 
fare of the people of Arkansas. An emergency 
is, therefore, declared and this Act shall be in 
full force and effect from and after its passage 
and its approval by the Governor. 


Approved: February 26, 1957. 
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ORGANIZATIONS 


Filing Requirements—Tennessee 


Chapter No. 152, Public Acts of the 1957 Tennessee General Assembly, approved March 11, 
1957, requires the filing of information, including membership lists and lists of donors, by 
organizations, individuals and others who solicit funds to finance or maintain litigation. 


CHAPTER NO. 152 


AN ACT to require individuals, partnerships, 
corporations or associations who solicit funds 
to be used or who expend funds to finance or 
maintain litigation of others to file certain 
information with the Secretary of State; to 
prohibit solicitation of funds until such infor- 
mation has been filed; to provide penalties 
for violation; and to provide for injunctive re- 
lief from violations. 


Section 1. Be it enacted by the General As- 
sembly of the State of Tennessee, That as used 
in this Act the term “person” shall mean any 
individual, partnership, corporation or associa- 
tion, whether formally or informally organized. 
“Party” shall include an amicus curiae. 


Section 2. Be it further enacted, That no 
person shall engage in the solicitation of funds 
from the public or any segment thereof when 
such funds will be used in whole or in part to 
commence or to prosecute further any litigation 
or other legal proceedings, unless such person is 
a party or unless he has a pecuniary right or 
liability therein, nor shall any person expend 
funds from whatever source received to com- 
mence or to prosecute further any original pro- 
ceeding, unless such person is a party or has a 
pecuniary right or liability therein, until any 
person shall first: 


(1) If a partnership, corporation or asso- 
ciation, file annually, in the month of June 
or within sixty days after the engaging in 
of any activity subject to this Act, with the 
Secretary of State (a) a certified copy of 
the charter, articles of agreement or asso- 
ciation, by-laws or other documents, creat- 


association; (c) a certified statement show- 
ing the source of each and every contribu- 
tion, membership fee, dues payment or 
other item of income or other revenue of 
such partnership, or association during the 
preceding calendar year and the name and 
address of each and every person or cor- 
poration or association making any donation 
or contribution; (d) a certified statement 
showing in detail by each transaction the 
expenditures of such partnership, corpora- 
tion or association during the preceding 
calendar year and the objects for which 
made; and (e) a certified statement showing 
the locations of each office or branch of such 
partnership, corporation or association, and 
the counties and cities in which it proposes 
to or does finance or maintain litigation to 
which it is not a party. 

(2) If an individual, file annually with 
the Secretary of State (a) the home and 
each business address of such individual; 
(b) the name and address of any partner- 
ship, corporation or association for whom 
such individual acts or purports to act; (c) 
the names and addresses of all directors 
and officers of any such partnership, corpora- 
tion or association; (d) a certified statement 
showing the source of each and every con- 
tribution, dues payment or membership fee 
collected by such individual during the pre- 
ceding calendar year; and (e) a certified 
statement showing in detail by each trans- 
action the expenditures made by such in- 
dividual for the purpose of financing or 
maintaining litigation to which such in- 
dividual is not a party. 
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ing, governing or regulating the operations 
of such partnership, corporation or asso- 
ciation if not of record in the office of the 
Secretary of State; (b) a certified list of the 
names and addresses of the officers, direc- 
tors, stockholders, members, agents and 
employees or other persons acting for or 
in behalf of such partnership, corporation or 


Section 3. Be it further enacted, That if any 
individual shall violate any provisions of this 
Act he shall be guilty of a misdemeanor and 


.may be punished as provided by law; if any 


partnership, corporation or association violates 
any provision of this Act it may be fined not 
more than ten thousand dollars, and if a foreign 
corporation or association shall be denied ad- 
mission to do business in Tennessee, if not ad- 
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mitted, and if admitted, shall have its authority 
to do business in Tennessee revoked. 


Section 4. Be it further enacted, That any 
individual acting for himself or as an agent or 
employee of any partnership, corporation or 
association who shall file any statement, certifi- 
cate or report required by this Act, knowing the 
same to be false or fraudulent, shall be guilty 
of a felony and punished as provided by law. 


Section 5. Be it further enacted, That any 
individual action as an agent or employee of 
any partnership, corporation or association in 
any activity in violation of this Act shall be 
guilty of a misdemeanor and may be punished 
as provided by law. 


Section 6. Be it further enacted, That any 
court of record having civil jurisdiction shall 
have power to enjoin violations of this Act. A 
violation shall be deemed to have occurred in 
any county or city in which any partnership, 
corporation or association expends funds to com- 
mence, prosecute or further any judicial pro- 
ceeding to which it is not a party or in which it 
has no pecuniary right or liability, or in which 
county or city it solicits, accepts or receives any 
money or thing of value to be used for such 
purpose, without having filed the information 
required in Section 2, and the court or judge 
hearing the application shall have power to 
enjoin the violator from any violation of this 
Act anywhere in this State. 


Section 7. Be it further enacted, That in 
any case in which a citizen files a statement 
with the District Attorney General for the Judi- 


cial Circuit in which such citizen resides alleging 
on information and belief that a violation of 
this Act has occurred and the particulars thereof 
are set forth, the District Attorney General, after 
investigation and a finding that the complaint 
is well founded, shall institute proceedings in 
the Circuit Court of such Judicial Circuit for 
an injunction to restrain the violation com- 
plained of, and such court is hereby vested with 
jurisdiction to grant the same. 


Section 8. Be it further enacted, That if a 
fine is imposed on any partnership, corporation 
or association for violation of the provisions of 
this Act, each director and officer of such cor- 
poration or association, each member of the 
partnership, and those persons responsible for 
the management or control of the affairs of 
such partnership, corporation or association may 
be held jointly and severally personally liable 
for payment of such fine. 


Section 9. Be it further enacted, That should 
any section or part of this Act for any reason 
be held unconstitutional or invalid, the same 
shall not affect the constitutionality or validity 
of the remaining parts or sections of this Act, 
as the Legislature hereby declares that it would 
have passed the remaining sections or parts of 
this Act if the unconstitutional or invalid sec- 
tions had been omitted. 


Section 10. Be it further enacted, That all 
laws and parts of laws in conflict with the pro- 
visions of this Act, be, and the same are hereby 
repealed, and that this Act take effect from and 
after its passage, the public welfare requiring it. 





ORGANIZATIONS 


Registration—Tennessee 


Chapter No. 151, Public Acts of the 1957 Tennessee General Assembly, approved March 11, 
1957, requires the registration of all persons, associations and others who engage “as one of 
its principal functions or activities in the promoting or opposing in any manner the passage 
of legislation . . . in behalf of or in opposition to any race or color or whose activities cause or 
tend to cause racial conflicts or violence” or who participate in raising funds for litigation on 


behalf of any race. 
CHAPTER NO. 151 


AN ACT to promote interracial harmony and 
tranquility and to that end to declare it to be 


the public policy of the State that the right of 
all people to be secure from interracial ten- 
sion and unrest is vital to the health, safety 
and welfare of the State; to require registra- 
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tion of persons and organizations engaged in 
promoting or opposing legislation in behalf of 
or in opposition to a race or color, or whose 
activities tend to cause racial conflicts or vio- 
lence, or engaged in raising or expending 
funds for certain purposes in connection with 
litigation; to require the furnishing of certain 
information in connection therewith; to im- 
pose penalties for violations; and to permit 
injunction in certain cases. 


Section 1. Be it enacted by the General As- 
sembly of the State of Tennessee, That the 
continued harmonious relations between the 
races are hereby declared essential to the wel- 
fare, health and safety of the people of Ten- 
nessee. It is contrary to the public policy of the 
State to permit those conditions to arise between 
the races which impede the peaceful coexistence 
of all peoples in the State and it is the duty of 
the government of the State to exercise all avail- 
able means and every power at its command to 
prevent the same so as to protect its citizens 
from any dangers, perils and violence which 
would result from interracial tension and un- 
rest. It is, therefore, further declared that it is 
vital to the public interest that information to 
the extent and in the manner hereinafter pro- 
vided be obtained with respect to persons, firms, 
partnerships, corporations and associations whose 


activities are causing or may cause interracial 
tension and unrest. 


Section 2. Be it further enacted, That every 
person, firm, partnership, corporation or associa- 
tion, whether by or through its agents, servants, 
employees, officers, or voluntary workers or as- 
sociates, who or which engages as one of its 
principal functions or activities in the promoting 
or opposing in any manner the passage of legis- 
lation by the General Assembly in behalf of or 
in opposition to any race or color or whose 
activities cause or tend to cause racial conflicts 
or violence, or who or which is engaged or en- 
gages in raising or expending funds for the em- 
ployment of counsel or payment of costs in 
connection with litigation in behalf of any race 
or color, in this State, shall, within sixty days 
after the effective date of this act and annually 
within sixty days following the first of each year 
thereafter, cause his or its name to be registered. 
with the Secretary of State, as hereinafter pro- 
vided; provided that in the case of any person, 
firm, partnership, corporation, association or or- 
ganization, whose activities have not been of 


such nature as to require it to register under 
this act, such person, firm, partnership, corpora- 
tion, association or organization, within sixty 
days following the date on which he or it en- 
gages in any activity making registration under 
this act applicable, shall cause his or its name 
to be registered with the Secretary of State, as 
hereinafter provided; and provided, further, that 
nothing herein shall apply to the right of the 
people peaceably to assemble and to petition 
the government for a redress of grievances, or to 
an individual freely speaking or publishing on 
his own behalf in the expression of his opinion 
and engaging in no other activity subject to the 
provisions hereof and not acting in concert with 
other persons. 


Section 3. Be ‘it further enacted, That at the 
time of such registration, the following informa- 
tion as to the preceding twelve month period 
shall be furnished under oath and filed in such 
clerk's office: 

If the registrant is an individual, firm or part- 
nership, the home and each business address 
of such individual or member of the firm or 
partnership, the source or sources of any funds 
received or expended for the purposes set forth 
in Section 2 of this act, including the name and 
address of each person, firm, partnership, asso- 
ciation or corporation making any contribution, 
donation or gift for such purposes, including the 
amount of such contribution, donation or gift; 
and an itemized statement of expenditures for 
such purposes in detail. 

If the registrant is a firm, partnership, corpor- 
ation, association or organization, the business 
addresses of the principal and all branch offices 
of the registrant; the purpose or purposes for 
which such firm, partnership, corporation, asso- 
ciation or organization was formed; if not al- 
ready filed, a certified copy of the charter, 
articles of agreement or association, by-laws or 
other documents governing or regulating the 
operations of such firm, partnership, corporation 
or association; the names of the principal of- 
ficers, the names and address of its agents, serv- 
ants, employees, officers or voluntary workers or 
associates by or through which it carries on or 
intends to carry on the activities described in 
Section 2 of this act in this State; a list of its 
stockholders or members in this State and their 
addresses; a financial statement showing the as- 
sets and liabilities of the registrant and the 
source or sources of its income, itemizing in de- 
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tail any contributions, donations, gifts or other 
income, and from what source or sources received 
during the calendar year preceding such initial 
registration and each year thereafter; and a list 
of its expenditures in detail for the same period. 


Section 4, Be it further enacted, That the 
Secretary of State shall prepare and keep in his 
office the files containing the information re- 
quired in Section 2 and 3 of this Act. Such 
records shall be public records and shall be open 
to the inspection of any citizen at any time dur- 
ing the regular business hours of such office. 


Section 5. Be it further enacted, That: 

(a) Any person, firm or partnership who 
or which engages in the activities described 
in Section 2 of this act without first causing 
his or its name to be registered and informa- 
tion to be filed as herein required shall be 
guilty of a misdemeanor and punished as 
provided by law. 

(b) Any corporation, association or or- 
ganization which shall engage in any ac- 
tivity described in Section 2 of this act 
without first causing its name to be regis- 
tered and information to be filed as herein 
required shall upon conviction be fined not 
exceeding ten thousand dollars. 

(c) Any person, acting for himself or as 
agent or employee of any firm, partnership, 
corporation or association, who shall file any 
statement, certificate or report required by 
this act, knowing the same to be false or 
fraudulent, shall be guilty of a felony and 
punished as provided by law. 

(d) When any corporation or association, 
upon conviction of violation of the provi- 
sions of this act, has been sentenced to 
payment of a fine, and has failed to promptly 
pay the same, both the corporation or 
association and each officer and director and 

those persons responsible for the manage- 
ment or control of the affairs of such cor- 
poration or association may be held liable 
jointly and severally for such fine. 

(e) Each day’s failure to register and file 
the information required by Section 2 shall 
constitute a separate offense and be punished 
as such. 


Section 6. Be it further enacted, That any 
person, firm, partnership, corporation or asso- 
ciation engaging in any activity described in 
Section 2 of this act without complying with 


this act may be enjoined from continuing in 
any such activity by any court of competent 
jurisdiction. 

Section 7. Be it further enacted, That in any 
case in which a citizen files a statement with the 
District Attorney General for the Judicial Cir- 
cuit in which such citizen resides alleging on 
information and belief that a violation of this 
act has occurred and the particulars thereof 
are set forth, the District Attorney General after 
investigation and a finding that the complaint 
is well founded shall institute proceedings in the 
Circuit Court of such Judicial Circuit for an in- 
junction to restrain the violation complained of, 
and such court is hereby vested with jurisdiction 
to grant the same. 


Section 8. Be it further enacted, That if any 
one or more sections, clauses, sentences or parts 
of this act shall be adjudged invalid, such judg- 
ment shall not affect, impair or invalidate the 
remaining provisions thereof, but shall be con- 
fined in its operation to the specific provisions 
held invalid, and the inapplicability or invalidity 
of any section, clause or provision of this act 
in one or more instances or circumstances shall 
not be taken to affect or prejudice in any way 
its applicability or validity in any other instance. 


Section 9. Be it further enacted, That this 
act shall not apply to persons, firms, partner- 
ships, corporations or associations who or which 
carry on such activity or business solely through 
the medium of newspaper, periodicals, maga- 
zines or other like means which are or may be 
admitted under United States postal regulations 
as second-class mail matter in the United States 
mails as defined in Title 39, Para. 224, United 
States Code Annotated, and/or through radio, 
television or facsimile broadcast or wire service 
operations. This act shall also not apply to any 
person, firm, partnership, corporation, associa- 
tion, organization or candidate in any political 
election campaign, or to any committee, asso- 
ciation, organizations or group of persons act- 
ing together because of activities connected with 
any political campaign. 


Section 10. Be it further enacted, That 


should any section or part of this Act for any 
reason be held unconstitutional or invalid, the 
same shall not affect the constitutionality or 
validity of the remaining parts or sections of this 
Act, as the Legislature hereby declares that it 
would have passed the remaining sections or 
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parts of this Act if the unconstitutional or in- 
valid sections had been omitted. 


Section 11. Be it further enacted, That all 


laws and parts of laws in conflict with the pro- 
visions of this Act, be, and the same are hereby 
repealed, and that this Act take effect from and 
after its passage, the public welfare requiring it. 





LITIGATION 
Barratry—Georgia 


Act No. 514 (H. B. No. 475) of the 1957 regular session of the Georgia General Assembly de- 
fines and provides punishments for the crime of barratry. The bill is directed at the fomenting 
or inciting of litigation. That bill, as passed by the legislature, follows: 


ACT NUMBER 514 


AN ACT to define, for the purposes of this Act, 
the crime of barratry; to define the crime of 
conspiracy to commit barratry and provide a 
penalty therefor; to define the terms used 
in this Act; to repeal conflicting laws; and 
for other purposes. 


Be it enacted by the General Assembly of 
Georgia: 


Section 1 


For the purposes of this Act the crime of 
barratry is hereby defined as any of the follow- 
ing: 

1. Any person who shall frequently engage in 
exciting and stirring suits and quarrels between 
individuals, or between an individual and the 
State or between an individual and any legal 
entity, either at law or. otherwise shall be guilty 
of the crime of barratry. 

2. Any person who commits an act tending 
to breach the peace, with the purpose of or 
intention of such act resulting in a suit or liti- 
gation, either civil or criminal, shall be guilty 
of the crime of barratry. 

3. Any person who seeks out and proposes to 
another person that they present and urge a 
suit against another person, the State of Georgia, 
the United States or any other legal entity, shall 
be guilty of the crime of barratry. 

4, Any person who counsels, proposes, en- 
courages, aids or assists another in the com- 


mission of acts tending to breach the peace, ° 


with the purpose of, or intention of such acts 
resulting in litigation between individuals or 
an individual and the State or an individual 


and any legal entity shall be guilty of the crime 
of barratry. 


Section 2 


If two or more persons conspire, confederate 
or agree to commit the crime of barratry, and 
one or more of such persons do any act to effect 
the object of the conspiracy, each shall be 
guilty of a.misdemeanor and on conviction 
thereof shall be punished as prescribed by 
law. 


Section 3 


The term “person” and the term “individual” 
are hereby declared to include a corporation, 
whether profit or non-profit, and associations. 


Section 4 


In the event any section, subsection, sentence, 
clause or phrase of this Act shall be declared or 
adjudged invalid or unconstitutional, such ad- 
judication shall in no manner affect the other 
sections, subsections, sentences, clauses or 
phrases of this Act, which shall be and remain 
in full force and effect, as if the section, sub- 
section, sentence, clause or phrase so declared 
or adjudged invalid or unconstitutional was not 
originally a part thereof. The legislature hereby 
declares that it would have passed the remain- 
ing parts of this Act if it had known that such 
part or parts thereof would be declared or 
adjudged invalid or unconstitutional. 


Section 5 


All laws and parts of laws in conflict with 
this Act are hereby repealed. 














502 RACE RELATIONS LAW REPORTER 


LITIGATION | 
Barratry—South Carolina 


An act of the 1957 session of the South Carolina General Assembly, approved February 8, 
1957, defines and provides penalties for the crime of barratry. The offense includes activities 
in connection with the solicitation or inciting of litigation. 


AN ACT to Define The Crime Of Barratry And 
To Provide Penalties For The Commission 
Thereof. 


Be it enacted by the General Assembly of the 
State of South Carolina: 


Section 1. Any person who shall wilfully 
solicit or incite another to bring, prosecute or 
maintain an action, at law or in equity, in any 
court having jurisdiction within this State, and 
who: 


(a) thereby seeks to obtain employment 
for himself or for another to prosecute or 
defend such action, or 

(b) has no direct and substantial interest 
in the relief thereby sought, or 

(c) does so with intent to distress. or 
harass any party to such action, or 

(d) directly or indirectly pays or promises 
to pay any money or other thing of value 
to, or the obligations of, any party to such 
an action, or 

(e) directly or indirectly pays or -prom- 
ises to pay any money or other thing of 
value to any other person to bring about 
the prosecution or maintenance of such 

-- an action, or — 


any person who shall willfully bring, prosecute 
or maintain an action, at law or in equity, in 
any court having jurisdiction within this State 
and who: 


(1) has no direct or substantial in- 
terest in the relief thereby sought, or 

(2) thereby seeks to defraud or mis- 
lead the court, or 

(3) brings such action with intent to 
distress or harass any party thereto, or 

(4) directly or indirectly receives any 
money or other thing of value to induce 


the bringing of such action, shall be 
guilty of the crime of barratry. 


Section 2. Any person convicted of barratry 
shall be forever barred from practicing law in 
this State. 


Section 3. As used in Section 1 of this act, 
the term “person” shall include corporations 
and unincorporated associations and the statutes 
and laws of this State pertaining to criminal 
liability and enforcement thereof against corpo- 
rations shall apply to any unincorporated as- 
sociation convicted of barratry. 


Section 4. Any corporation or unincorpor- 
ated association found guilty of the crime of bar- 
ratry shall be forever barred from doing any 
business or carrying on any activity within this 
State, and in the case of a corporation, its Char- 
ter or Certificate of Domestication, shall be sum- 
marily revoked by the Secretary of State. 


Section 5. The crime of barratry shall be 
punishable by a fine of not more than $5,000.00 
or by imprisonment of not more than two (2) 


years, or both. 


Section 6. If any provision of this act or the 
application thereof to any person or circumstance 
is held invalid, the remainder of the act and 
the application of such provision to other per- 
sons or circumstances shall not be affected there- 
by. 


Section 7. The provisions of this act are 
cumulative and shall not be construed as re- 
pealing any existing statute or the common law 
of this State with respect to the subject matter 
of any of the provisions hereof. 


Section 8. This act shall take effect upon 
its approval by the Governor. 
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LITIGATION 


Barratry—Tennessee 


Chapter No. 104, Public Acts of the 1957 Tennessee General Assembly, approved March 6, 
1957, defines and provides punishment for the crime of barratry. The offense created relates 
to activities in connection with the fomenting or inciting of litigation. 


CHAPTER NO. 104 


AN ACT to amend Section 39-3212 of the Ten- 
nessee Code Annotated by striking said sec- 
tion in its entirety and inserting in lieu thereof 
a new Section 39-3212; to define the crime of 


barratry; to define certain terms; to prohibit. 


barratry and to provide penalties for persons 
found guilty thereof; to prohibit aiding and 
abetting barrators; to authorize certain courts 
of record to enjoin barratry and to prescribe 
the officers who may bring suits therefor; to 
provide that conduct prohibited by the act 
shall: constitute unprofessional conduct and 
be ground for revocation of licenses to prac- 
tice certain professions. 


Section 1. Be it enacted by the General As- 
sembly of the State of Tennessee, That Section 
39-3212 of Tennessee Code Annotated be and 
the same is hereby amended by striking said 
section 39-3212 in its entirety and substituting 
in place thereof a new section to read as follows: 


“Section 39-3212, That the following 
words, terms and phrases when used in this 
Act, shall have the meaning ascribed to them 
in this Section, except when the context 
clearly indicates a different meaning.” 

(a) “Barratry” is the offense of stirring 
up litigation. 

(b) A “barrator” is an individual, partner- 
ship, association or corporation who or 
which stirs up litigation. 

(c) “Stirring up litigation” means insti- 
gating or attempting to instigate a person 
or persons to institute a suit at law or equity. 

(d) “Instigating” means bringing it about 
that all or part of the expenses of the litiga- 
tion are paid by the barrator or by a person 
or persons (other than the plaintiffs) act- 
ing in concert with the barrator, unless the 
instigation is justified. 

(e) “Justified” means that the instigator is 
related by blood or marriage to the plaintiff 
whom he instigates, or that the instigator 
is entitled by law to share with the plaintiff 
in money or property that is the subject of 


the litigation or that the instigator has a 
direct interest in the subject matter of the 
litigation or occupies a position of trust in 
relation to the plaintiff; or that the instigator 
is acting on behalf of a duly constituted 
legal aid socf€ty established by the Bar 
Association of Tennessee or any local bar 
association of this state which offers advice 
or assistance in all kinds of legal matters to 
all members of the public who come to it 
for advice or assistance and are unable be- 
cause of poverty to pay legal fees. 

(f) “Direct interest” means a personal 
right or pecuniary right or liability. 


Section 2. Be it further enacted, That this 
act shall not be applicable to attorneys who are 
parties to contingent fee contracts with their 
clients where the attorney does not protect the 
client from payment of the costs and expense of 
litigation, nor shall this act apply to any matter 
involving annexation, zoning, bond issues, or the 
holding or results of any election or referendum, 
nor shall this act apply to suits pertaining to or 
affecting possession of or title to real or per- 
sonal property, regardless of ownership, , nor 
shall this act apply to suits involving the legality 
of assessment or collection of taxes or the rates 
thereof, nor shall this act apply to suits involving 
rates or charges or services by common carriers 
or public utilities, nor shall this act apply to 
criminal prosecutions, nor to the payment of 
attorneys by legal aid societies established by 
the Bar Association of Tennessee or any local 
bar association of this state, nor to proceedings 
to abate nuisances. Nothing herein shall be con- 
strued to be in derogation of the constitutional 
rights of real parties in interest to employ coun- 
sel or to prosecute any available legal remedy 
under the laws of this State. 


Section 3. Be it further enacted, That it shall 


. be unlawful to engage in barratry. 


Section 4. Be it further enacted, That a per- 
son found guilty of barratry, if an individual, 
shall be guilty of a misdemeanor, and may be 
punished as provided by law; and if a corpora- 
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tion, may be fined not more than ten thousand 
dollars. If the corporation be a foreign corpora- 
tion, its certificate of authority to transact busi- 
ness in Tennessee shall be revoked by the 
District Attorney General of the district in which 
the offense is commented. 


Section 5. Be it further enacted, That a per- 
son who aids and abets a barrator by giving 
money or rendering services to or for the use 
or benefit of the barrator for committing barra- 
try shall be guilty of barratry and punished as 
provided in Section 3. ° 


Section 6. Be it further enacted, That courts 
of record having equity jurisdiction shall have 
jurisdiction to enjoin barratry. Suits for an in- 
junction may be brought by the District Attor- 
ney General of the district in which the offense 
is committed. 


Section 7. Be it further enacted, That con- 
duct that is made illegal by this act on the part 
of an attorney at law or any person holding a 


license from the State to engage in a profession 
is unprofessional conduct. Upon hearing pur- 
suant to the provisions of Section 29-309 of the 
Tennessee Code Annotated, if the defendant be 
found guilty of barratry, the judgment shall be 
permanent or temporary deprivation of the right 
to practice his profession, or a censure or repri- 
mand, according to the gravity of the offense. 


Section 8. Be it further enacted, That should 
any section or part of this Act for any reason 
be held unconstitutional or invalid, the same 
shall not affect the constitutionality or validity 
of the remaining parts or sections of this Act, as 
the Legislature hereby declares that it would 
have passed the remaining sections or parts of 
this Act if the unconstitutional or invalid sec- 
tions had been omitted. 


Section 9. Be it further enacted, That all 
laws and parts of laws in conflict with the pro- 
visions of this Act, be, and the same are hereby 
repealed, and that this Act take effect from and 
after its passage, the public welfare requiring it. 





CIVIL DISTURBANCES 
Municipal Ordinances—Alabama 


The Board of Commissioners of the City of Mobile, Alabama, on February 5, 1957, 
adopted an ordinance amending Section 36-57 of the City Code to provide, inter alia, for the 


prohibition of “cross-burning” within the city. 


AN ORDINANCE AMENDING SECTION 
86-57 OF THE CODE OF THE CITY 
OF MOBILE, ALABAMA, 1955. 


Be It Ordained By the Board of Commissioners 
of the City of Mobile, Alabama, As Follows: 


Section One: That Section 36-57 of the 
Code of the City of Mobile, Alabama, 1955, is 
amended to read as follows: 


(a) No person shall show or expose in public 


any writing, sign, drawing, print, caricature, 
statue, burning cross or any other object 
which may excite scandal or has a tendency 
to disturb the public peace. 

(b) No person shall show or expose on prop- 
erty owned or occupied by another any 
writing, sign, drawing, print, caricature, statue, 
burning cross or any other object which may 
excite scandal or has a tendency to disturb 
the occupant of such property unless such per- 
son shall have first obtained the consent of 
the owner or occupant of such property. 
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CIVIL DISTURBANCES 


Emergency Powers—Georgia 


Act No. 60 (House Bill No. 2) of the 1957 regular session of the Georgia General Assembly, 
enacted February 15, 1957, makes provision for conferring additional emergency powers 
upon the Governor. Those powers are to be exercised in maintaining public order upon 
a proclamation by the Governor. That act follows: 


ACT NUMBER 60 


AN ACT in aid of existing powers and to confer 
additional powers upon the Governor of the 
State of Georgia; to authorize and empower 
the Governor of the State of Georgia to pro- 


tect the public against violence, property - 


damage and overt threats of violence; to issue 
-his proclamation and order; to order and di- 
rect any person, corporation, association, or 
group of persons, to prevent or refrain from 
causing damage to life, limb or property, or 
a breach of the peace; to authorize and di- 
rect the State Militia, the sheriffs, or the De- 
partment of Public Safety, or any state or 
county official of the State of Georgia to main- 
tain peace and good order, to provide for the 
enforcement of the Governor’s proclamation 
relating to the same by all the courts of the 
State of Georgia, providing for the time limit 
within which this Act shall be effective, to 
provide emergency rules and regulations, and 
for other purposes. 


Whereas, the State of Georgia, through its 
constituted officials under the Constitution, 
statutory law and police power of the State, 
may control violence (threatened or actual 
against persons or property); and, whereas, the 
State has the dominant interest in and is the 
natural guardian of the public against violence 
and is empowered under the general sovereign 
authority of the State to prevent violence and 
overt threats of violence; 


Therefore, be it enacted by the Legislature of 
the State of Georgia and it is hereby enacted 
by authority of the same: 


Section 1 


The Governor of the State of Georgia is here- 
by authorized and empowered to take such 
measures and to do all and every act and thing 
which he may deem necessary in order to pre- 
vent overt threats of violence or violence, to the 
person or property of citizens of the State and 
to maintain peace, tranquility and good order in 


the State, and in any political subdivision there- 
of, and in any area of the State of Georgia 
designated by him. 


Section 2 


The Governor of the State of Georgia when, 
in his opinion, the facts warrant, shall, by proc- 
lamation, declare that, because of unlawful 
assemblage, violence, overt threats of violence, 
or otherwise, a danger exists to the person or 
property of any citizen or citizens of the State 
of Georgia and that the peace and tranquility 
of the State of Georgia, or any political sub- 
division thereof, or any area of the State of 
Georgia designated by him, is threatened, and 
because thereof an emergency, with reference 
to said threats and danger, exists. In all such 
cases when the Governor of the State of Georgia 
shall issue his proclamation as herein provided 
he shall be and is hereby further authorized 
and empowered, to cope with said threats and 
danger, to order and direct any individual per- 
son, corporation, association or group of per- 
sons to do any act which would in his opinion 
prevent danger to life, limb or property, pre- 
vent a breach of the peace or he may order such 
individual person, corporation, association or 
group of persons to refrain from doing any act 
or thing which would, in his opinion, endanger 
life, limb, or property, or cause, or tend to 
cause, a breach of the peace, or endanger the 
peace and good order of society, and shall have 
full power by appropriate means to enforce such 
order or proclamation. 


Section 3 


The Governor of Georgia is hereby authorized 
and empowered to promulgate and enforce such 
emergency rules and regulations as are neces- 
sary to prevent, control, or quell violence, 
threatened or actual, during any emergency 
lawfully declared by him to exist. In order to 
protect the public welfare, persons and property 
of citizens against violence, public property 
damage, overt threats of violence, and to main- 
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tain peace, tranquility and good order in the 
State, these rules and regulations may control 
public parks, public buildings, public utilities, 
or any other public facility in Georgia, and 
shall regulate the manner of use, the time of use, 
and persons using the facility during any 
emergency. These rules and regulations shall 
have the same force and effect as law during 
any emergency, and shall remain in effect dur- 
ing a period of time and in such manner, and 
shall affect such persons, public buildings, public 
utilities and public facilities as in the judgment 
of the Governor shall best provide a safeguard 
for protection of persons and property where 
danger, violence and threats exist, or are 
threatened among the citizens of Georgia. 


Section 4 


Whenever the Governor shall promulgate 
emergency rules and regulations, such rules and 
regulations shall be published and posted during 
the emergency in the area affected, and copies 
of the rules shall be filed with the Secretary of 
State for public record. 


Section 5 


The Governor shall have emergency power to 
call upon the military forces of the State or any 
other law enforcement agency, state or county, 


to enforce the rules and regulations authorized 
by this law. 


Section 6 


The Governor of the State of Georgia, upon 
the issuance of a proclamation as provided for 
in Section 2 hereof shall forthwith file the same 
in the office of the Secretary of State for record- 
ing, which proclamation shall be effective upon 
issuance and remain in full force and effect until 
revoked by the Governor, and he is hereby 


authorized and empowered to take and exercise 
any, either or all of the following actions, 
powers and prerogatives: 

(a) Call out the military forces of the State 
(State Militia) and order and direct said forces 
to take such action as in his judgment may be 
necessary to avert the threatened danger and 
to maintain peace and good order in the par- 
ticular circumstances. 

(b) Order any sheriff or sheriffs of this State, 
pursuant to a proclamation as herein provided, 
to exercise fully the powers granted them (sup- 
press tumults, riots and unlawful assemblies in 
their counties with force and strong hand when 
necessary) and to do all things necessary to 
maintain peace and good order. 

(c) Order and direct the Department of Pub- 
lic Safety, and each and every officer thereof, 
to do and perform such acts and services as 
he may direct and in his judgment necessary 
in the circumstances to maintain peace and good 
order. 

(d) Authorize, order or direct any State, 
county or city official to enforce the provisions 
of such proclamation in each and every and 
all of the courts of the State of Georgia by in- 
junction, mandamus, or’ other appropriate legal 
action. 


Section 7 


The Governor of the State of Georgia is here- 
by authorized and empowered to intervene in 
any situation where there exists violence, overt 
threats of violence to persons or property and 
take complete control thereof to prevent vio- 
lence, or to quell violence or any disturbance 
or disorder which threatens the peace and good 
order of society. 


Section 8 


This Act shall take effect immediately upon 
its signature by the Governor. 














ADMINISTRATIVE 
AGENCIES 


EDUCATION 
Public Schools—Kentucky 


See the plan of the Webster County, Kentucky, Board of Education for the desegregation of 
its schools, supra, at p. 304. See, also, the Union County plan at p. 303. 





EDUCATION 
Public Schoolk—New York 


Following the initial decision of the United States Supreme Court in the School Segregation 
Cases the Board of Education of the City of New York adopted a resolution calling for the 
appointment of a Commission on Integration to study and report factors affecting the at- 
tainment of an announced goal of “racially integrated schools.” A prime consideration of 
the Board was the abolition of “de facto” segregation arising from racial residential patterns. 
Within the Commission, subcommissions on (1) Zoning, (2) Educational Standards and Cur- 
riculum, (3) Guidance, Educational Stimulation and Placement, (4) Teacher Assignment 
and Personnel, (5) Community Relations and Information, (6) Physical Plant and Mainte- 
nance, and (7) Liaison were appointed. Reports of some of these subcommissions have been 
made and adopted by the Board. (See 2 Race Rel. L. Rep. 231 for a report by the subcom- 
mission on Zoning). On February 25, 1957, the Board of Education issued a statement, in 
question-and-answer form, setting forth the Board’s views on integration of the city’s public 
schools. That statement follows: 


There has been some misunderstanding of Q.—What has the Integration Commission 

several aspects of the integration program in done thus far? 

New York City. Some anxiety has been gen- A.—There are six subcommissions, five 
erated among parents, teachers and other of which have already released reports. 
interested people because of these misappre- Three of these have been approved by the 
hensions. To clear up certain areas of confusion, Board of Education. The first report calls 
the Integration Commission provides this simple for providing facilities to raise the level 
question-answer review of the most widely dis- of achievement in schools in culturally de- 
cussed recommendations in the subcommissions’ prived areas so that all children may receive 
reports. the best possible education. The second 

* & = 


report calls for increased guidance in these 


Q.—Why the concern about integration? schools and greater stimulation of gifted 


Does New York City have segregation in its students. The third report calls for im- 
schools? provement of school buildings in under- 
A.—There is no official segregation in privileged areas. It also recommends the 
New York City; it is outlawed by statute. . location of new buildings in fringe areas 
However, there is a concentration of certain so that they will serve a mixed population. 
ethnic groups in some schools in New York All three reports met with almost universal 
City resulting from the residential patterns. approval. 


507 





508 


Q.—What has been the cause then of the 


recent criticism by some people? 

A.—The reports of the subcommissions 
concerning zoning and teacher placement 
(which will be acted upon by the Board 
of Education on Feb. 28) have been the 
ones misunderstood. Let us now look at 
some of the provisions of these reports 
which have been most often misunderstood. 


Q.—What does rezoning of school districts 
mean? 


A.—Zoning lines are constantly being re- 
drawn as new housing and population 
changes occur. The rezoning now en- 
visioned simply means that, wherever pos- 
sible, zoning lines will be drawn in such 
a way as to encourage integrated instead 
of segregated schools. This would apply 
particularly to so-called “fringe” areas— 
neighborhoods made up of several racial 
groups. The subcommission noted that such 
procedures have been used in the past. It is 
democratic in an American community ‘to 
have children of different racial background 
who live near each other attend integrated 
schools. 


Q.—Does this do away with the principle 


of neighborhood school? 
A.—Certainly not. 


Q.—What of the “bussing” of children? 

A.—Most “bussing” in New York City 
occurs because children live at a distance 
from the nearest school. “Bussing” of ele- 
mentary school children occurs also when 
there is an overcrowded school not too far 
from an under-utilized one. It is now sug- 
gested by the Commission that integration 
be considered along with school utilization. 
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Q.—Will all schools in New York City be- 
come integrated? 

A.—Though this would be desirable, our 
segregated housing patterns make this im- 
possible. Most elementary schools in racially 
homogeneous areas would probably have 
to remain virtually unchanged for the time 
being. The Commission on Integration has 
stated that only limited success is possible 
until the discriminatory residential pattern 
now in existence comes to an end. 


Q.—What about “rotation?” 

A.—This is a word which has been 
bandied about very loosely. This report re- 
fers to an equitable staffing of all schools 
and the suggested methods to accomplish 
this. What is intended is that all schools 
will have the same ratio of experienced 
teachers to substitutes. In fact, this princi- 
ple was approved by the Board of Educa- 
tion last June and some effort has been 
made to increase the number of licensed 
teachers in subject schools. 


Q.—Some teacher groups have asserted 
that the subject schools should be staffed by 
volunteers. Why isn’t the problem handled 
that way in order to avoid “drafting” teach- 
ers? 

A.—This is precisely what is intended. It 
is only if there are not enough volunteers 
for the so-called subject schools, that some 
changes in teacher placement are intended. 


Q.—It has also been asserted that if con- 
ditions in the subject schools are improved 
there would be no problem in restaffing them. 
Has the subcommission on teachers assign- 
ments given thought to that suggestion? 

A.—Of course it has. The subcommission’s 
first recommendations were for reduction 


Q.—Does the zoning report require that 
children be bussed from one borough to an- 
other? 


in class size, improvement in physical plant, 
more remedial teachers, increase super- 
visory help and more free time for the 


A.—Certainly not. As indicated in the 
answer directly above the “bussing” is the 
same type that is now being practiced for 
school children throughout the city. 


Q.—What is “permissive zoning?” 

A.—This would enable a child attending 
a non-integrated school in his neighborhood 
to transfer to an integrated school elsewhere 
if his parent so requests and school con- 
ditions permit. 


teachers in such schools. 


Q.—Some teacher groups have recom- 
mended a salary differential for teachers in 
subject schools, similar to that now earned 
by teachers in “600” schools. Has the sub- 
commission on teachers assignment given 
thought to that proposal? 

A.—It has and it has peremptorily re- 
jected that proposal. A subject school is 
not a school for delinquents. It is a school 

















in an underprivileged and culturally de- 
prived area. The additional funds required 
would be better spent in improving teach- 
ing conditions in these schools. 


Q.—How is it intended to equalize the 
ratio of experienced teachers to substitutes 


in all the schools? 


A.—If there are not enough volunteers, 
it may be necessary for teachers in some 
schools to be declared in excess and trans- 
ferred to so-called subject schools, giving 
every possible consideration to distance 


from home. It is recommended, also, that . 


a formula be established to regulate trans- 
fers. 


Q.—Won’t this be inconvenient for some 


of the teachers thus transferred? 

A.—In some cases, yes. But the needs of 
the children are primary. It is likely that 
most teachers agree with that principle. 
Moreover, as conditions in the subject 
schools improve—more experienced teach- 
ers, smaller classes, better physical plant— 
the teaching conditions in the subject 
schools will be improved. The Board of 
Education in its budget request for the 
coming fiscal year indicated its wish to 
implement these recommendations. The 
subcommission believed it unfair to require 
the children to wait for all these improve- 
ments. 


Q.—Since many more teachers than at 
present will serve in subject schools, won’t 
this new policy have an adverse effect on 


teacher recruitment? 

A.—On the contrary, it is believed that it 
will help, providing that new teachers 
enter the city school system with the as- 
surance that they will begin work in rel- 
atively less complex teaching situations. 
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Q.—Isn’t it a little harsh to uproot teach- 
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ers who have been in the same school for 
many years? 


A.—Admittedly, and under the recom- 
mendation, the Personnel Division of the 
Board of Education would not reassign 
teachers of twenty years service or more 
and would certainly consider individual 
cases of hardship when it makes assign- 
ments. However, it is not desirable to per- 
petuate the present conditions in which 
subject schools are staffed to such an extent 
by substitutes and inexperienced regular 
teachers. 


Q.—If there is additional mixing of chil- 
dren from deprived areas with those from 
more favored areas, will the result be a low- 
ering of standards in the fringe-area school? 

A.—If anything, it should provide an ad- 

ditional educational stimulus. With the im- 
provement of teaching conditions and the 
general quickening of the educational pulse, 
envisioned by the subcommission reports, 
the level of achievement should be raised in 
all schools. 


Q.—Why then has there been some resist- 
ance to the subcommission reports on zoning 
and teachers assignments? 

A.—A great deal of resistance is due to 
misunderstanding, which it is hoped this 
review will clear up. There is always re- 
sistance to change, especially change that 
means certain inconveniences. The Com- 
mission on Integration, however, is confi- 
dent that the people of New York City will 
recognize their moral and democratic re- 
sponsibilities. 

We are not unmindful of the problems 
that the Superintendent will have in carry- 
ing out the recommendations, in all of 
these reports, and it is understood that in 
the implementation of the recommenda- 
tions, administrative discretion must be 
exercised by the Superintendent of Schools 
and his associates. 
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Fraternities and Sororities — Massachusetts 


The Trustees and Administration of the University of Massachusetts, on January 12, 1957, 
issued a statement of policy regarding discrimination on the basis of race, creed or color in 
fraternities and sororities with chapters at that University. The statement of policy follows: 





ANTI-DISCRIMINATION POLICY 


It is the belief of the Trustees and Adminis- 
tration of the University of Massachusetts that 
discrimination because of race, creed, or color, 
has no place on the campus of a university sup- 
ported by and dedicated to the service of all 
the people of the Commonyealth. Such discrim- 
ination is an affront to the dignity and worth 
of the individual. It is antithetical to the basic 
purpose of a university. 

Recognizing these concepts the following 
policy is hereby adopted: 

1. The establishment at the University of 
Massachusetts of additional fraternities 
or sororities, having in their constitutions 
clauses which forbid the pledging, initia- 
tion, or free association of students on 
the basis of race, creed, or color, will 
not be permitted. 


2. Local chapters of national fraternities 


or sororities having discriminatory 
clauses in their constitutions, and now 
established at the University of Massa- 
chusetts, are to eliminate or secure re- 
lease from such discriminatory provisions 
of their local and national constitutions 
on or before December 31, 1960. Failure 
to eliminate such clauses or to secure 
release from their provisions by Decem- 
ber 31, 1960 will mean that chapters 
of said fraternities or sororities at the 
University of Massachusetts will be 
eliminated as recognized student organi- 
zations on this campus. Fraternities and 
sororities organized locally or solely at 
the University of Massachusetts are to 
remove such discriminatory provisions 
immediately. Failure to remove such 
clauses will mean that such local chap- 
ters will be eliminated as recognized 
student organizations on this campus. 





GOVERNMENTAL FACILITIES 
Training Schools—Maryland 


In a report of the Baltimore Criminal Justice Commission entitled “Suggested Changes in our 
Present Handling of Delinquent Youth,” filed in January, 1957, the commission recom- 
mended, in part, the racial integration of the Maryland Training School for Boys and the 
Boys’ Village. That part of the report follows: 
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TRAINING SCHOOLS 


We believe the following deserve further 
consideration: 


. As soon as the State Department of Public 
Welfare considers it feasible, racially inte- 
grated programs at the Maryland Training 
School for Boys and Boys’ Village should af- 
ford the opportunity for both to specialize 


with more specific age groups. By way of 
suggestion, one school could gear its program 
for those youths up to age 15 and the other 
for those 15 and over. We recognize that 
these are arbitrary ages and very general 
statements; however, if accepted in principle, 
the details could be worked out by those 
close to the situation. (Perhaps a “pilot” 
type of program along this line is the first 
step. ) 

















2. The Baltimore City Youth Court could ad- 
vantageously use the training school facili- 
ties in more cases if the aforementioned 
“classification unit” and detention center be- 
come a reality. This might help to reduce 
the total number of boys aged 18 and under, 
who approximate one-third of the yearly 
commitments at the Maryland State Re- 
formatory for Males. In turn, this would 
offer greater opportunities for rehabilitating 
those persons who would more scientifically 
be committed for treatment at the Reforma- 
tory. (See pp. 15-17.) 
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(NOTE: All institutions under the State De- 
partment of Correction which in- 
carcerate adult offenders are 
racially integrated. ) 


3. The Forestry Camp idea, which is an inte- 
grated type program, has much merit, but 
could eventually become much more ef- 
fective. It would seem the program would 
be much more beneficial if it were to care 
for boys on more than a late pre-release 
basis. 

* & & 





PUBLIC ACCOMMODATIONS 
Nursing Homes—New York 


The New York City Department of Welfare has announced a policy of requiring elimination 
of racial exclusion in private nursing homes. This policy will be effected by refusing to 
refer the recipients of public assistance to private nursing homes which practice discrimina- 
tion. A letter of December 12, 1956, from the Commissioner of the Department of Welfare 
to the president of the New York City Nursing Home Association sets out this policy. That 


letter follows: 


THE CITY OF NEW YORK 
DEPARTMENT OF WELFARE 


December 12, 1956 


Dr. James M. Rosen 

President 

New York City Nursing Home Association 
550 Fifth Avenue 

New York 36, N. Y. 


Dear Dr. Rosen: 


This will confirm the conclusions reached at 
the conference we had in my office on Decem- 
ber 5, 1956, which was attended by representa- 
tives of the New York Commission on Inter- 
group Relations, the Law Department of the 
City of New York, the Nursing Home Associa- 
tion and the Department of Welfare. Stated 
briefly, the Department of Welfare intends to 
take appropriate steps to implement its existing 


policy of requiring the total elimination of , 


discriminatory practices on the part of certain 
private proprietary nursing homes. As you 
know, we have worked with the members of 
your Association for several years to achieve this 
goal, and have met with some success. How- 





ever, we believe the time has come to bring 
about full and complete compliance and I was 
very happy to find at our conference that every 
person present supported this view. 


While the number of nursing homes which ex- 
clude patients on racial or religious grounds is 
a minority of the total number participating in 
our program, there is no justification for such a 
practice by any nursing home and in the light 
of our National, State, and City policies and 
laws such practice even by a few can no longer 
be tolerated. The position of the City of New 
York is clearly set forth in Local Law No. 55 
enacted June 3, 1955, which created the Com- 
mission on Intergroup Relations. Discrimina- 
tion is defined in said local law to mean “any 
difference in treatment based on race, creed, 
color, national origin or ancestry, and shall 
include segregation. . . .” 


While the policy of achieving integration is 
clearly applicable to all nursing homes, the De- 
partment of Welfare in the discharge of its 
functions deals only with those homes which 
accept and treat recipients of public assistance. 
With respect to such homes, it is my judgment 
that it is not in the public interest to permit any 
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home which practices discrimination to benefit 
in any degree from the expenditure of public 
funds for public assistance purposes. We intend, 
therefore, to discontinue the use of such homes 
for the referral of public assistance recipients 
requiring nursing home care and to confine our 
referrals only to those homes which accept all 
persons regardless of race, creed, or national 
origin. This does not, of course, apply to re- 
ligious or denominational institutions, within the 
meaning of Local Law No. 55, which admit only 
persons of a particular religious faith. 


We recognize that some reasonable time must 
be allowed to permit all nursing homes to come 
into conformity. Appropriate action must be 
taken by boards of directors and appropriate 
changes made in the administration of these 
institutions. For this reason we shall at this 
time merely ask that no later than February 1, 
1957 every nursing home seeking to obtain re- 
ferrals from the Department of Welfare (except 
religious or denominational institutions) submit 
to the Department a duly certified resolution of 
its Board of Directors or other governing body, 
declaring that the home accepts as patients 
persons of all races and faiths and that no one 
will be rejected solely because of his race, color, 
creed, or national origin. Homes which do not 
submit such a resolution will be removed from 
the list of homes used by the Department of 
Welfare. 


Following the receipt of such resolution we 
will extend every reasonable opportunity and 


will proceed with patience and understanding 
to enable the nursing homes to meet this re- 
quirement. We will expect that by June 1, 1957 
every nursing home doing business with the 
Department of Welfare will be operating on 
the basis of complete integration. As I indicated 
to you at our meeting, I will be glad to sit down 
with any of your members during the period of 
adjustment to help solve their problems. 


Apart from this action to be taken by the De- 
partment of Welfare may I point out that at our 
conference the representative of the Corpora- 
tion Counsel stated that in his opinion the New 
York City Board of Hospitals, which licenses 
all private proprietary nursing homes, may 
legally withhold, revoke or suspend the license 
of any nursing home which practices discrimi- 
nation. This applies to those homes which 
handle only private patients as well as those 
who deal with the Department of Welfare. 
Whether the action of the Board of Hospitals 
for this purpose will have to be invoked in any 
case is something which cannot be determined 
at this time. 


In the light of the spirit which prevailed at 
our conference, I have no doubt that we shall 
receive the whole-hearted cooperation of your 
members in putting into practice the principles 
of brotherhood and equality in which we all 
believe. 

Very truly yours, 
HENRY L. McCARTHY 


Commissioner 





EMPLOYMENT 


Fair Employment Practices—California 


The City Commission of Fresno, California, appointed a Committee to Study Racial Discrimi- 
nation in Employment in November, 1955. In November, 1956, that Committee made its 
report to the Commission. Portions of the report follow: 


FOREWORD 


The Committee to Study Racial Discrimina- 
tion in Employment was created by action of the 
City Commission (Resolution No. 4467) at its 
regular meeting held November 10, 1955. 

Each Commissioner appointed two members, 
making a total of fourteen, and the Fresno 


Council of Churches was asked to appoint one 
member to act as chairman. 

The Committee (composed of fifteen mem- 
bers) was asked to study the problem of 
discrimination in employment and “to make a 
report and recommendation on November 8, 
1956”. 


eo 8 
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METHODS AND PROCEDURES OF STUDY: 


This being a citizens’ committee, the entire 
procedure of the study was conducted on a 
voluntary basis. No professional assistance or 
help outside the committee was sought or ac- 
cepted. 

The first step in the study was to find sources 
of information and cooperation that would give 
us facts regarding employment in the City of 
Fresno, with special reference to racial 
discrimination. The following groupings were 
adopted as resources for information: 

I. Employer Associations 
II. Unions 
III. Social Service Agencies 
IV. Community Organizations 
V. Public Agencies 

In conducting the study the committee fol- 
lowed the practice of interviewing representa- 
tives of the above groups one at a time, asking 
each in turn to relate the kind of employment 
experience their respective groups had had with 
reference to racial discrimination. Following 
such presentation the members of the com- 
mittee asked whatever questions they might 
have; this was followed by free discussion with- 
in the committee. 

The minutes of each meeting were mailed to 
the individual members of the committee for 
reference, correction and/or additions, and 
adopted at the next meeting. 


#¢ 


SUMMARY OF FINDINGS AND INTERVIEWS: 


1. Fresno County Building & Construction 
Trades Council (Lloyd Myers, Secretary ) 

Constitution of the unions prohibits 
discrimination as to race, religion and na- 
tional origin. 
Plumbers’ and electricians’ unions have 
journeymen. members who are _ non- 
Caucasians. 
One of the reasons Negroes and others do 
not finish learning trades is the long train- 
ing period and iow wages during the first 
two or three years of apprenticeship. 
Apprentices are hired by employers. The 
unions do not have any authority over the 


hiring of apprentices but the unions do re- ° 


fer journeymen to jobs. 


2. Personnel Department, City of Fresno 
(Pennel V. Robe, Director ) 
The City of Fresno accepts all applications, 


regardless of race, religion or national 
origin. No classification as to race on ap- 
plication form. 

Negroes are employed by the City of Fresno 
in practically all departments, without 
discrimination. 

The City Charter clearly prohibits dis- 
crimination against political or religious be- 
liefs, but the charter does not spell out 
anything on discrimination regarding race 
or color. 


. National Association for the Advancement 


of Colored People (Hugh Goodwin, 

President, Local Chapter ) 
In private interviews several local business 
houses have indicated that there is discrim- 
ination. None of the persons making the 
statement believed in discrimination, but 
they felt it would not be good business for 
any individual firm to discontinue the 
practice. 
Some of the banks are employing Negroes 
as tellers or clerks in other areas of the 
State, but none in Fresno, with the ex- 
ception of one Negro girl in a West Fresno 
Branch. Negroes are employed in janitorial 
capacity, etc. 
Education of Negroes is not necessarily the 
answer to discrimination in employment 
because many of them are losing interest 
in education due to the lack of opportunity 
for jobs after completing school. 
One Negro sales-person is employed in 
down-town Fresno. Seven or eight teach- 
ers are employed in the City Schools. 
Several teachers are employed in the 
County School system (prior to 1952 none 
were employed). 


. State Department of Employment (Willard 


Marsh, Manager, Local Office) 
It is the policy of the State to refuse to 
refer workers to employers who practice 
discrimination in employment; however, 
there isn’t any enforcement involved. When 
employers ask the Department for workers 
and name any of the minority groups that 
they will not accept, these employers are 
removed from the list and the Department 
refuses to cooperate with such employers 
until they remove discriminatory practices 
from their request for employees. 
There are employers who practice discrim- 
ination, but the numbers are diminishing. 
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There is little opportunity for Negro girls 
in commercial employment regardless of 
how well they are educated. 

All minority races have made progress in 
employment. It has been slower among the 
Negroes. The Armenian people have made 
unusual progress in the past twenty-five 
years. 


Department of Industrial Relations, Ap- 
prenticeship Standards, State of Cali- 
fornia (Heber M. Moreland, Apprentice- 
ship Consultant) 

No discrimination has been encountered. 

No contact with apprentices until after 

they are hired, as a general rule. How- 

ever, some young people are referred to 
us for information and counselling, by in- 
dividuals, firms or agencies of governments. 


Edison High School (Norman A. MacDon- 
ald, Principal ) 
Students of minority races are advised of 
their probable difficulties in finding em- 
ployment in certain lines of work, but the 
difficulties do not discourage them from 
wanting to try. 
When employers call for help they fre- 
quently ask for Caucasians, but such re- 
quests are not made as often as they were 
several years ago. 


Vocational Education, Fresno City Schools 
(Bob Hansler, Director ) 

Apprenticeship program is carried on un- 
der an advisory committee, composed of 
employers, union and school representa- 
tives. 

None of the applicants are discouraged 
against learning trades regardless of race, 
creed or color. 

Some of the Negroes, after completing their 
training, have gone to Oakland and other 
places where employment opportunities are 


better. 


Department of Business Education, Fresno 
City Schools (Dick Helm, Director) 
Works with a Business Education Advisory 
Committee of fifteen from management 

level. 

Graduates are hired according to their 
ability regardless of race, creed or religion. 
Merchants in general are not hiring Negro 
employees for sales or other similar work. 


9. 


10. 


Central California Employment Council 
(Paul Doty, Labor Relation Manager) 
The Central California Employers Council 
is organized for the purpose of negotiating 
agreements between unions and manage- 
ment, and in the experience of the Council, 
there is practically no discrimination in this 
field, and no problems arising out of the 

situation. 


Fresno Employer Association (J. G. Juett, 
Managing Director ) 

Not aware of the existence of any definite 

discrimination in our community on racial 

or religious grounds. 

Do not dismiss the possibility that there 

have been instances of discrimination. 


CONCLUSIONS AND RECOMMENDATIONS 


Racial discrimination in employment is often 
intangible and elusive. Those who favor dis- 
crimination are apt to find ways of evading the 
issue and those who oppose it are apt to find 
it difficult to get documentary proof. A study 
of racial discrimination conducted on a volun- 


tary 


basis, such as the present study, cannot 


hope to produce a complete and final report. 


The 


that: 


1. 


2. 


3. 


I 
data gathered by the Committee indicates 


There is no racial discrimination in public 
employment by the City of Fresno. 
Labor Unions prohibit racial discrimina- 

tion in their by-laws. 

Teachers and school advisors in secondary 
schools are aware that there is some 
measure of racial discrimination in em- 
ployment in business and industry in 
the City of Fresno and try to counsel 
students to seek work where resistance 
will. not be encountered. 

In positions where public contact is neces- 
sary there is a marked absence of mi- 
nority races, especially Negroes. 

There is a general assumption on the part 
of employers that employment of a 
member of a minority group might be 
detrimental to business. 

The City Charter prohibits discrimination 
against political and religious beliefs, 
but does not include reference to race 


and color. 
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7. There is a growing tendency among some 
employers in the City of Fresno to face 
up to the question of racial discrimi- 
nation in employment. 


Il 


The Committee feels that while much has been 
accomplished in terms of eliminating racial dis- 
crimination in employment, that discrimination 
still exists to some degree, and that we cannot 
be complacent about a matter so vital to the 
lives of minority groups in our community. 


Our study leads us to make the following recom- 


mendations: 


1. That there be an educational and publicity 
program throughout the community to 
the end that no one in the City of 
Fresno approves or practices racial dis- 
crimination in employment. 

2. That a standing committee be authorized 
by Resolution of the City Commission 
for the purpose of hearing those who 


wish to present grievances on the 
ground of racial discrimination in em- 
ployment—such grievances to be made a 
matter of record and reported to the 
City Commission. 
Such a standing committee would serve as a 
clearing-house to indicate the number and na- 
ture of complaints’ involving the question of 
racial discrimination in employment, and this 
committee would also offer an educational op- 
portunity to employees, to employers and to the 
general public. 
We further recommend that this committee be 
appointed within sixty days and that the educa- 
tional and paleeay program follow as soon as 
practicable. 
Respectfully submitted to 
the @ity Commission of the 
City of Fresno, California, 


FOR THE COMMITTEE 
Kenneth W. Adams, Chmn. 





EMPLOYMENT 


Fair Employment Laws—lllinois 


The Illinois Commission on Human Relations, primarily an investigative body in the field 
of employment discrimination, made its seventh biennial report on January 21, 1957. Parts 


of that report follow: 


Foreword 


This report of the Illinois Commission on 
Human Relations gives a brief account of the 
services and work of the Commission from 
January 1, 1954 to December 31, 1956. The first 
section presents the Commission and summary 
statements of the areas studied. The second, 
the results of the Commission’s investigations, 
and the third, its recommendations. This report 
is the Commission’s endeavor to implement the 
statute which authorizes the Commission and 
its work. This statute reads: 


Be it enacted by the People of the State of 
Illinois, represented in the General Assembly: 


Section 1. There is created a Commission 
on Human Relations composed of twenty mem- 
bers to be appointed by the Governor. The 


terms of the members shall commence on July 
1 of each odd-numbered year and shall be of 
two years’ duration. The Governor shall desig- 
nate the Chairman of the Commission from 
among the members thereof. 


Section 2. None of the members except the 
Chairman may receive any compensation for his 
services, but all members shall be reimbursed 
for expenses incurred in the performance of 
their duties. 


Section 3. As soon as practicable, after this 


- Act becomes effective, the members shall meet 


and organize and designate, by majority vote, 
some person to act as secretary, who shall keep 
a record of all proceedings. The Commission 
shall act officially only in a meeting duly called 
by the Chairman or at a regular meeting fixed 
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by resolution of the Commission, adopted by 
majority vote. 


Section 4, The Commission shall have the 
following powers and shall perform the follow- 
ing duties: (a) investigate the most effective 
means of affording opportunity in profitable 
employment to all persons, with particular ref- 
erence to training and placement; (b) cooperate 
with civic, religious and educational organiza- 
tions in promoting tolerance and good will; (c) 
promote and encourage interfaith and inter- 
racial harmony and good will; and (d) report 
to the Governor and to the Legislature bien- 
nially, on or about the third Monday in Janu- 
ary of each odd-numbered year, the results of 
its investigations. 


Section 5. The Commission may employ 
necessary secretarial® stenographic and clerical 
help, and may submit to the Director of Fi- 
nance, for publication, its report made to the 


Governor. Such report shall contain factual 
findings only. 
* @ @ 


|. Introduction and Summary 


The Illinois Commission on Human Relations 
is a statutory, statewide, nonpartisan agency. 
It functioned by executive order from 1943 to 
1947 at which time it was established by law. 
The governor appoints twenty commissioners 
and names a chairman. The Commission em- 
ploys a staff to assist in carrying out its assign- 
ments. 

The primary function of the Commission is 
to investigate ways to improve equal oppor- 
tunities in employment for all citizens, and to 
promote inte:racial and interfaith harmony. The 
Commission works as an investigative, consulta- 
tive, cooperative, promotional and educational 
agency. It prepares research studies and pro- 
vides informational and field services. 

It is not empowered legally to enforce civil 
rights laws, but acts as a mediating agency 
when cases are brought to its attention. It re- 
ports to the governor and the legislature bien- 


nially the results of its investigations. 
#2 


THE PROBLEM 


The Commission is concerned with the prob- 
lem of closing the gap between democratic 
principles and practices as it relates specifically 


to discrimination based on race, color, creed or 
national origin. Progress is measured by the 
speed in which discrimination is abolished, the 
gains in which equality of opportunity are made 
available to all individuals based on their ability, 
character and experience, and the pace at which 
civil rights are secured to all citizens regardless 
of color or ethnic origin. Progress in terms of 
improved conditions and opportunities during 
the last 15 years is phenomenal, but discrep- 
ancies caused by discrimination exist in most 
areas of life. It is these discrepancies on which 
the Commission focuses its work, develops its 
methods and programs. 


THE COMMISSION’S PROGRAM 


Conciliation Services: The Commission is 
concerned that all citizens of this state have 
equal rights, responsibilities and privileges; and 
that race, color, creed or national origin do not 
serve as restrictions nor as means of special con- 
sideration. Since January 1955, the Commission 
has processed forty-seven cases. Ten have in- 
volved employment; nineteen, public accom- 
modations; four, housing; three, hospitals; two, 
mistreatment by law enforcement officials; one, 
migrant workers; one, cross burning and firing 
a gun into a house; one, extradition case; and 
six, religion. This does not represent all such 
cases in the state. Local commissions, minority 
group organizations, state and federal agencies 
also receive and investigate cases based on dis- 
crimination. 

It is important that we have in writing ade- 
quate evidence. An affidavit may be used. The 
Commission provides a form to elicit the follow- 
ing facts: 

1, Names and addresses of principals and 

the place of business 

2. Names and addresses of witnesses 

3. Complete description of the incident in- 

cluding date and time 

4. A record of any reports or contacts made 

in connection with the incident 


Education Services: In its education serv- 
ices, the Commission acts as a research and in- 
formation agency concerning the status of inter- 
group relations in Illinois. Three types of 
research projects are conducted. These are mail 
surveys, public opinion surveys (based on per- 
sonal interviews), and library research projects. 
In addition, the Commission publishes inter- 
pretive articles designed to define, clarify, and 
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bring to the attention of the public current 
issues in human relations. Another information 
service of the Commission is making known, on 
request, the names of Illinois firms receiving 
Federal Government contracts to the Illinois 
Department of Labor and Human Relation 
agencies. Since January 1955, the Commission 
has prepared for distribution the following: 

[The listing of reports and studies is omitted.] 

* = = 


Promotion Services: In promoting better 
human relations, the Commission cooperates 
with 23 local commissions in the state, with 


intergroup relations agencies, school officials,” 


labor unions, business, civic, and _ religious 
groups, and with individuals interested in 
human relations. It sponsors local conferences 
and renders consultative, information, and field 
services. During the two year period it has 
distributed approximately 33,000 pieces of its 
own literature, as well as numerous pamphlets 
published by other agencies. The staff and com- 
mission members serve as speakers, and groups 
are encouraged to plan meetings with the Com- 
mission in the conference rooms of the Illinois 
State Building. Among the highlights of the 
Commission’s recent promotional activities have 
been two Statewide Conferences, The Governor’s 
Conference on Human Relations in Business and 
Industry, and arranging for workers in Illinois 
Human Relation Agencies to meet with federal 
officials to discuss policy and common problems. 


SUMMARIES OF MAJOR RESEARCH 
PROJECTS 


Brief summary statements of the current find- 
ings and observations of the Commission are 
given in this preliminary section. These will 
give the reader an overall view of the conditions 
and status of minorities in the areas studied. 


Population: Most of the general population 
growth has taken place in the state’s seven 
metropolitan areas. In each area, growth has 
occurred in the central cities; while usually an 
even more rapid growth has been noted in the 
suburbs. Nonwhite* population growth has run 


* The United States Bureau of the Census uses the 
term “nonwhite” to refer to Negroes, American 
Indians, Japanese, Chinese, and other nonwhite 
races. Persons of Mexican birth or ancestry who are 
not definitely Indian or other nonwhite race are 
classified as white. Similarly, the color designation 
of Puerto Ricans is based upon the racial character- 
istics of the individuals concerned. In Illinois, over 
96 per cent of all nonwhites are Negroes. 


counter to this general trend. The greatest non- 
white increases, as determined by an analysis 
of special censuses conducted by the Bureau of 
the Census since 1950, are in the central cities 
of the metropolitan areas. Suburbs, since 1950, 
have not recorded gains in nonwhite population 
commensurate with general population. In many 
instances, suburbs have lost some or all of their 
nonwhite population, while total population has 
gained rapidly. Thus, the nonwhite population 
trend is in the direction of large concentrations 
in a few cities. 


Employment: The concept of “merit em- 
ployment” is spreading throughout the state, 
and more employers are making it the practice 
of their firms. Public employment accounts for 
many of the better positions held by nonwhites. 
Statistics show that in the most rapidly growing 
white collar occupations nonwhites are making 
relatively greater gains than whites. A larger 
proportionate number of nonwhites are in the 
labor force,+ but their unemployment rate is 
about twice that of white workers; so they are 
employed only commensurate to their ratio in 
the population. Further, employed nonwhites 
are less than half as well off, for fewer than 
half as many nonwhites as whites are in the 
higher occupational classes. This is also reflected 
in income. In 1954 the median income of U. S. 
white families was $4,339; while the median 
income of nonwhite families was $2,410. While 
discrimination is not the only factor making for 
these discrepancies, it is still a major obstacle. 
On the whole, progress is being made in Illinois 
in both quantitative and qualitative employ- 
ment of nonwhites. 


Housing: Opportunities for better housing 
and financing are improving for nonwhites 
throughout the state. Public housing projects ac- 
count for much of this improvement, and private 
projects built with public assistance are becom- 
ing “open” to nonwhites. Building programs and 
the movement of population have tended to in- 
crease segregation, and many restrictions con- 
tinue to thwart the policy of “open occupancy” 
and an open housing market. New housing and 
homes in suburban areas of larger cities are 


‘generally closed to nonwhites. The housing situ- 


ation remains acute for nonwhites in Illinois in 
the larger cities. 


+ The labor force includes those “looking for work” 


as well as those who are employed. 
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Hospitals: A survey conducted by the II- 
linois Commission on Human Relations shows 
Illinois hospitals are adopting more liberal ad- 
missions policies. Public hospitals which admit 
nonwhites without any restrictions or segrega- 
tion, increased from 81.6 per cent in 1954 to 87.2 
per cent in 1956. Private hospitals which admit 
nonwhites without restrictions rose from 52.7 per 
cent to 69.9 per cent in the same period. 

Gains were also noted by both public and 
private hospitals in the employment of non- 
whites. These gains were larger in the profes- 
sional than in the unskilled occupations. Most 
nonwhite doctors, nurses, and other professionals 
are still concentrated in a relatively few hos- 
pitals, but this concentration is not as marked 
in 1956 as it was in 1954. 


Schools: School integration is proceeding at 
a steady pace in Illinois. As of 1956 (exclusive 
of the city of Chicago) there are seven all- 
Negro high schools in five counties, and 73 
all-Negro elementary schools in 16 counties. This 
compares with seven high schools in five coun- 
ties and 79 elementary schools in 18 counties 
in 1954. All school districts in the state are in- 
tegrated, but residential segregation is a strong 
influence in maintaining patterns of segregated 
schools. Integration of teachers reflects con- 
siderable progress. In 1956, there are 26 cities 
(exclusive of Chicago) which employ nonwhite 
teachers. Fifteen of these cities employ more 
than one. This compares with 14 cities employ- 
ing nonwhite teachers, and seven employing 
more than one, in 1954. 

Since 1954, school officials and human re- 
lations agencies have placed an_ increasing 
emphasis on the training and placement of non- 
white students. Also, there has been a rise in 
interracial tensions in the schools and the de- 
velopment of human relations programs to 
counteract them. 


Public Accommodations: Illinois establish- 
ments operated for public use still discriminate 
against individuals on the basis of color, creed, 
or national origin. Most often the discrimination 
is based on color, and is encountered more often 
in the southern than in the northern part of the 
state. It varies, however, between cities in the 
same area, types of establishments, and _ indi- 
vidual proprietors. One factor common to all 
cities in the state is that change is occurring and 
the trend is in the direction of equal service to 
all patrons. Basic pressures prompting these 


changes are law, education, and the increased 
purchasing power of minority groups. 
#2 8 


Ill. Recommendations 


The State of Illinois needs a comprehensive 
program in the field of human relations to deal 
with the problem of discrimination based on 
color, religion or ethnic origin. This problem is 
complex; it involves the basic principles of 
democracy, and conditions affecting our total 
economy and way of life. 

The people of this state, its officials and civic 
leaders, must search with all diligence for ways 
to eradicate racial and ethnic discriminatory 
practices. No one agency can cope with the 
problem, but it can furnish leadership. 

The following recommendations are construc- 
tive measures and programs to improve the po- 
sition and work of the Illinois Commission on 
Human Relations. They are made in the belief 
that all such programs require both short and 
long range planning. Some of them call for im- 
mediate consideration while others are designed 
to formulate objectives for the months ahead. 
The action taken with reference to recommenda- 
tions I and III will determine or modify the 
other recommendations. 


It is recommended that: 


I. The Governor appoint a committee com- 
posed of senators and house members of 
the 70th General Assembly to consult 
with the Illinois Commission on Human 
Relations as to the need for further legis- 
lation in the fields covered by this report. 

II. The Governor, in the interest of pro- 
moting better human relations, within 
structure of existing statutes, make known 
publicly that the Commission is the official 
human relations agency of the state 
to receive, investigate and act upon 
charges of discrimination based upon 
race, color, creed or national origin. When 
conciliation devices fail, to report such 
failure to officials empowered by law to 
enforce justice. However, when inequali- 
ties are found which cannot be corrected 
by existing statutes, the Commission is 
to hold hearings with the principals of 
the case, and then, if conciliatory 
methods fail, to report such cases to the 
Governor. 
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III. The program of the Commission be de- (2) The Commission holding conver- 
centralized, its staff and budget increased sations with federal, state and 
(details have been included in the Com- community leaders in human re- 
mission’s budget request for 1957-1959 lations. 
biennium ). 

IV. As means to relate the Commission and It is also recommended that: 


its work to the Governor, departments 

and agencies of the state, the following 

be considered: 

a. The chairman or designated repre- 
sentatives of the Commission partici- 
pate in meetings where the Governor, 
the departments and agencies of the 
state deal with human relations prob- 
lems. 

b. When departments and agencies of 
the state conduct orientation programs 
for their employees, they include in- 
structions dealing with human rela- 
tions and confer with the Commission. 

c. The Division for the Enforcement of 
Civil and Equal Rights of the At- 
torney General’s office, in consultation 
with the Commission, develop a sys- 
tem of procedure and recording per- 
taining to cases based upon dis- 
crimination. 

d. The Department of Public Instruction, 
in cooperation with the Commission 
and other departments concerned with 
citizenship, initiate a statewide citizen- 
ship program which will specifically 
include civil rights and nondiscrimina- 
tory laws of the state. 


It is further recommended that: 


J 


As means to coordinate and unify human 
relations programs in the state, the fol- 
lowing be considered: 

a. An advisory council, adjunct to the 
Commission be established, composed 
of representatives of local human re- 
lations commissions. 

b. Procedures be developed to bring 
about better communications between 


VI. As means to develop scientifically sound 


information in areas where discriminatory 

practices affect the livelihood and living 

conditions of minority groups, the follow- 
ing be considered: 

a. The Commission’s fact-finding pro- 
gram be facilitated by calling upon 
educational institutions to report to 
the Commission research materials in 
the field of intergroup relations. 

b. Setting up pilot studies in those areas 
where there is greatest need. 


It is further recommended that: 


VII. As means to improve equal opportunity 


for minorities in employment, the follow- 

ing be considered: 

a. The Commission call upen employers, 
labor union officials and private em- 
ployment agencies to make known 
and/or establish policies of merit em- 
ployment and equal treatment of all 
applicants. 

b. The Commission, in consultation and 
cooperation with college and uni- 
versity placement officers, explore 
problems and methods for the place- 
ment of minorities in professional po- 
sitions. 

c. The Commission, in consultation and 
cooperation with school officials, de- 
velop a program to improve oppor- 
tunities in vocational guidance, 
training and placement of minorities, 
the findings to be sent to superinten- 
dents and official board members. 





In view of the rapid growth of minority popu- 


those agencies and groups working in _ lations in some cities, it is recommended that: 


the field of human relations, by 

(1) The Commission seeking and en- 
couraging agencies and groups in 
the field of human relations to 
make reports to it regarding dis- 
criminatory practices, progress 
and programs. 


VIII. City officials coordinate agencies and 
groups with the aim to do community 
planning for bette*human relations, with 
particular concern to housing needs of 
minorities and helping “newcomers adjust 
to urban life.” 
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EMPLOYMENT 
Fair Employment Laws—lowa 


The Iowa Commission to Study Discrimination in Employment, authorized by the Iowa Legis- 
lature, made a report in January, 1957. The report recommends the passage of a “Fair 
Employment Act” in Iowa. Parts of the report follow: 


Report of Commission to Study Discrimination in Employment January, 1957 


2 a c 


SENATE CONCURRENT RESOLUTION 15 Firry-sIxTH 
Towa GENERAL AssEMBLY (1955) 


Whereas, the Constitution of the State of 
Iowa says: “All men are by nature free and 
equal, and have certain inalienable rights— 
among which are those of enjoying and de- 
fending life and liberty, acquiring, possessing 
and protecting property, and pursuing and 
obtaining safety and happiness”, and 


Whereas, surveys taken in the State of Iowa 
indicate that racial or religious discrimination 
in employment does exist; 


Now, Therefore, Be It Resolved by the 
Senate, the House Concurring: That it shall be 
the policy of the State of Iowa that no person 
within its boundaries shall be deprived of the 
right to work at his chosen occupation for any 
employer, public or private, because of race, 
creed, color, national origin or ancestry. 


Be It Further Resolved: That the Governor 
is requested to appoint a commission, which 
shall serve without compensation, to study the 
extent of such discrimination in Iowa and recom- 
mend remedies therefor, for the consideration 
of the next General Assembly. 


To: MEMBERS OF THE 57TH GENERAL ASSEMBLY 
oF Iowa 

FROM: MEMBERS OF THE COMMISSION TO STUDY 
DISCRIMINATION IN EMPLOYMENT IN IOWA 


The 56th General Assembly of Iowa, by 
action of Senate Concurrent Resolution 15, de- 
clared “That it shall be the policy of the State 
of Iowa that no person within its boundaries 
shall be deprived of the right to work at his 
chosen occupation for an employer, public or 
private, because of his race, creed, color, na- 
tional origin or ancestry.” 


The assembly requested the governor to ap- 
point a commission “to study the extent of such 
discrimination in Iowa and recommend remedies 
therefor, for the consideration of the next Gen- 
eral Assembly.” 


The members of the duly appointed commis- 
sion are herewith offering for the consideration 
of the members of the 57th General Assembly 
their report of their findings and their recom- 
mendations for remedies. 


The Commission, beginning in April, 1956, 
held public hearings each month in the follow- 
ing communities: Burlington, Waterloo, Daven- 
port, Council Bluffs, Cedar Rapids, Ottumwa, 
and Sioux City in an effort to determine the 
extent and pattern of discrimination. (The 
minutes of this committee are available in the 
Iowa Legislative Research Bureau office. ) 


Prior to the holding of each hearing, the Com- 
mission’s secretary sent invitations to groups 
within the various communities to send repre- 
sentatives to appear before the Commission 
hearing. The group representatives were asked 
to confine their testimony to three areas: 1) 
the extent and kinds of discrimination in em- 
ployment in their community, 2) what kinds 
of efforts had been taken within the community 
to eliminate discrimination in employment, and 
3) what kinds of recommendations should be 
made to solve the problems of employment dis- 
crimination. 


The secretary selected groups to which invita- 
tions were sent from lists furnished to him by 
local Chambers of Commerce. The invitations 
were sent to all labor unions, all churches and 
all organizations which, in the judgment of 
Commission members, had a primary or secon- 
dary interest in employment or discrimination. 


The persons who testified were requested to 
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submit a written copy of their testimony to the 
secretary of the Commission at the time of the 
hearing. In cases where this was not done, the 
secretary attempted to take notes on the testi- 
mony in order to transcribe the substance of 
the unwritten testimony in the minutes of the 
hearings. None of the witnesses testified under 
oath. All of the witnesses appeared voluntarily. 


CONCLUSIONS 


The Commission members can _ state that 
there is definitely discrimination against mem- 


bers of racial and religious minority groups in- 


the state of Iowa in the matter of employment 
application and hiring and upgrading and pro- 
motion. The group which receives the main 
brunt of such discrimination is the Negro popu- 
lation of Iowa. The bulk of the testimony which 
the Commission received during the hearings 
was concerned with discrimination against 
Negroes. There was relatively little testimony 
dealing with discrimination against Jews and 
none dealing with discrimination against other 
minority groups, with the exception of American 
Indians. 


According to testimony received by the Com- 
mission, discrimination in employment takes 
various forms: an outright statement by an em- 
ployer or employment agency that Negroes are 
not acceptable employees; evasiveness which 
most commonly took the form of having Negroes 
return time and time again to make application 
for the same job, although the employer or em- 
ployment agency had no real intention of hiring 
a Negro; efforts to discourage Negroes from 
making applications by telling them that the 
jobs they were seeking had already been filled. 


Employers and employment agencies are by 
no means the only persons who practice employ- 
ment discrimination. Because some trade unions 
are in a position to influence and affect the 
employment policies of some employers, they 
must share at least part of the blame for the 
patterns of discrimination in some industries. 
According to testimony received by the 
Commission, trade unions were very often 
responsible for the discriminatory policies of 
employment in some industries. 


The testimony about the extent and pattern of 
discrimination in Iowa communities took two 
forms: 


1. General statistical information dealing pri- 
marily with the occupational level of 
Negroes in the communities. 

2. Specific information about the employers 
and the kinds of employers who practiced 
discrimination against Negroes. 


In addition, two other kinds of testimony were 
offered to the Commission: 

1. Descriptions of attempts within com- 
munities to solve the problems of employ- 
ment discrimination. 

2. Recommendations for the solution of em- 
ployment discrimination. 


STATISTICAL INFORMATION 


According to testimony received, the majority 
of Negroes in Iowa are grouped into the lower 
occupational levels in our society.1 According 
to testimony received in Cedar Rapids, “In 1950, 
four out of five Negro men in Cedar Rapids who 
held jobs were working in low paid classifica- 
tions. They were either operatives in industry 
(which means semi-skilled occupations), service 
workers (like janitors, custodians, etc.) or 
laborers. 


“White men who were employed in. Cedar 
Rapids in 1950 certainly did not work in these 
three occupational levels in anywhere near the 
same percentage. Only 30 per cent of the white 
male work force was employed in the same 
capacities.”? 


The Cedar Rapids testimony was similar to 
testimony the Commission received in Waterloo, 
Ottumwa and Sioux City. In every community 
where statistical information was given rela- 
tive to the occupational level of Negroes the 
pattern was practically the same. Members of 
the Commission can assume, on the basis of the 
testimony offered, that the occupational level 
of Negroes throughout the state is, in the ma- 
jority, low. 


Testimony relative to the occupational level 


1. See testimony of Mrs. Anna Mae Weems, page 1 
of Minutes of Waterloo "Repie Earl Carr, page e 3 
of Minutes of Cedar Rapids hearing; 
Roberts, page 2 of Minutes of Ottumwa ‘oanies 
Wade Miller, page 4 of Minutes of Sioux City 
hearing. (The minutes of this committee are 
—— in the Iowa Legislative Research Bureau 


2. Earl Carr, page 4, Minutes of Cedar Rapids hearing. 
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of Negroes was offered by representatives: of 
Local 46, United Packinghouse Workers of 
America, AFL-CIO, in Waterloo; Local 3, 
UPWA, in Cedar Rapids; B’Nai B’Rith in Coun- 
cil Bluffs; Local 74, United Auto Workers, 
AFL-CIO, in Ottumwa; Locals 34, 71, 176 and 
586, UPWA, in Sioux City. 


SPECIFIC INFORMATION 


According to testimony received by the Com- 
mission, Negroes in Iowa are generally ex- 
cluded from or given only limited opportunities 
for employment in the following fields: pro- 
fessions; office and clerical work; retail trade; 
transportation; teaching; municipal employment; 
skilled crafts and trades; restaurants. 


Negroes in Iowa, in the main, have found em- 
ployment in factories or in service or custodial 
work. However, in many cases, specific fac- 
tories have discriminated against Negroes. 


Much of the testimony received was directed 
against specific employers. In one case, testi- 
mony directed against a specific employer was 
refuted by the employer. Nearly all of it re- 
ceived publicity in newspaper accounts of the 
hearings. The Commission lists below the name 
of the employers against whom testimony was 
directed and lists also the communities in which 


the complaints were made during hearings. 
Sd Si a 


ATTEMPTS AT SOLUTION 


There have been, to the knowledge of the 
Commission, only two concerted attempts on 
the part of whole communities in Iowa to elimi- 
nate the problems of discrimination in employ- 
ment. 


Probably the best known is Des Moines. For 
a number of years Des Moines has been ex- 
perimenting with various kinds of action against 
employment discrimination on the part of the 
city government. The most recent action was 
the passage of a fair employment practices 
ordinance.® 


The community of Burlington conducted a 
community-self-survey and, as a consequence, 
established the Mayor's Committee on Civic 


8. Information from Robert Sweet, Executive Secretary 

Des Moines Human Rights Commission. (This 

information is available in the Iowa Legislative Re- 
search Bureau office. ) 


Unity. This committee, which has no enforce- 
ment powers, has conducted an educational 
campaign for equal job opportunities in Bur- 
lington. 


Two other attempts to meet the issue of dis- 
crimination in employment were called to the 
attention of the Commission. 


In Waterloo, the local branch of the National 
Association for the Advancement of Colored 
People attempted to interest the Waterloo 
Chamber of Commerce in an on-the-job-train- 
ing-program for Negro youngsters. At the time 
of the hearing in Waterloo, there had been no 
response from the Chamber.‘ 


In Cedar Rapids, the local branch of the 
American Association of University Women, in 
cooperation with other groups, attempted to 
persuade the school system to hire a Negro 
teacher. They were unsuccessful in their at- 
tempt.5 


RECOMMENDATIONS RECEIVED 


During the course of its hearings, the Com- 
mission heard recommendations for the solu- 
tion of discrimination in employment voiced by 
several individuals and _ representatives of 
organizations. 


With two exceptions, the recommendations 
were for the passage by the General Assembly 
of a Fair Employment Practices statute. Such 
statutes are now in existence in Alaska, Con- 
necticut, Massachusetts, Michigan, Minnesota, 
New Jersey, New Mexico, New York, Oregon, 
Pennsylvania, Rhode Island and Washington. In 
addition, more than 30 cities have such ordi- 
nances in effect. 


Recommendations for such legislation were 
voiced by representatives of: the Mayor's Com- 
mittee on Civic Unity, Burlington; B’Nai B’Rith, 
Council Bluffs; Local 46, United Packinghouse 
Workers of America, Waterloo; Local 3, UPWA, 
Cedar Rapids; Locals 34, 71, 176 and 586, 
UPWA, Sioux City; Local 74, United Auto 
Workers, Ottumwa; Local 838, UAW, .Water- 
loo; Reverend William T. O’Connor, Davenport, 
who presented a petition on behalf of such legis- 
lation signed by Catholic priests; the National 


4. Dr. William Harmon, page 8, Minutes of Waterloo 


earing. 
5. Mrs. Abbott Lipsky, page 8, Minutes of Cedar 
Rapids hearing. 
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Association for the Advancement of Colored 
People in Davenport and Sioux City; the Uni- 
tarian churches in Burlington and Davenport; 
the United Cement, Lime and Gypsum Workers, 
AFL-CIO, in Davenport; and individuals in 
Waterloo and Davenport. 


One person, Mrs. Herman C. Rupe, repre- 
senting the American Legion Auxiliary in 
Ottumwa, recommended a community educa- 
tional campaign against employment discrimina- 
tion. 


In Davenport, Henry Neuman representing 


the American Legion, denied that discrimina- 


tion existed in Davenport. He declared he was 
against “coercive legislation.” 


MAJORITY REPORT 


Based upon our hearings and study of dis- 
crimination in employment in Iowa, we hereby 
recommend the passage of an Iowa Employment 
on Merit Act because: 


1. Discrimination does exist against minority 
group members in the State of Iowa on 
all employment levels. 

2. Local communities, with the exception of 
Des Moines, have not successfully at- 
tempted to eliminate the problem of dis- 
crimination against minority groups in the 
matter of employment. 

3. Government in a democratic society has 
an obligation to all of its constituents that 
they shall be given a fair opportunity for 
employment consistent with their capa- 
bilities. 

4, Other states which have administered 
these laws have found them to be a sound 
approach to the problems of employment 
discrimination. 

Richard W. Bruner 
(signed ) 

Mrs. Gladys S. Nelson 
(signed ) 

E. Thomas Scales, M.D. 
(signed ) 

Donald E. Johnson 
(signed ) 

Harry Harper, M.D. 
(signed ) 

Arne E. Hansen 
(signed ) 

Mrs. David Kruidenier, Jr. 
(signed ) 


MINORITY REPORT 


Xenophobia, the hatred of strangers, is a curse 
as old as the human race. Early man sought 
protection from the vast and terrifying unknown 
around him by drawing together in social groups 
that exacted utter conformity from its members. 
This insistence on unchanging convention was 
manifested in many ways, none of them more 
implacable than the rejection of foreigners who 
lived in the next valley or across the river or on 
the other side of the desert or on another island. 


Even in the highly developed civilizations 
of antiquity, strangers lived a life apart when 
commerce or chance took them into alien com- 
munities. Athens, despite its broad and tolerant 
culture, segregated. non-Athenians into an in- 
ferior legal status, from which they could never 
hope to rise to the coveted level of citizenship, 
and from which there was no escape for their 
descendants who had become completely in- 
tegrated into the culture of the city-state. 


Anthropological and ethnological studies testi- 
fy to persistence of xenophobia among primitive 
peoples that survive in today’s world. Less than 
a hundred years ago, the otherwise intelligent 
and superb Polynesians of the Marquesas islands 
satisfied their craving for meat by stalking other 
Marquesans who lived in villages only a few 
miles away. Natives of the South American 
jungles, in the 1950's, still hack to pieces the 
Christian missionaries who penetrate their terri- 
tory. 

The widespread survival of xenophobia in 
modern civilization is too obvious to require 
extensive documentation. It finds repeated ex- 
pression in enflamed nationalism, bursting per- 
iodically into armed combat. On a lesser scale, 
it is embodied everywhere in enduring tensions 
between farm folk and town folk, between 
those who live on the seacoasts and those who 
live in the interior, between mountain dwellers 
and open-country dwellers, between those who 
speak one language and those who speak an- 
other, between those who worship God this 
way and those who worship Him that way. The 
list is endless, but in all instances the root cause 
is deeply emotional and cannot be touched by 


.the processes of formal law. The evil, in all 


its manifestations, can be reached, ameliorated 
and slowly removed only by a combination of 
three painstaking approaches: (1) education 
and (2) social psychiatry, leading to (3) a 
transformation of the human spirit. Many per- 
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sons of great goodwill, finding these approaches 
insufferably slow, have sought short-cuts to the 
goal of human brotherhood, but in their haste 
they have been tripped and thrown by intransi- 
gent fact. 

All great religions, wrestling with the question 
of man’s role in the scheme of creation, have— 
at their highest levels—identified and denounced 
xenophobia as an implacable foe. Judaism has 
always empasized that God is a universal Father 
and not a tribal deity. Much of the ritualism 
and many of the festivals of the Jewish faith 
explicitly emphasize the duty of the faithful to 
receive the stranger and succor the unknown 
needy, as a necessary prerequisite to member- 
ship in the religious community. Christianity 
and Islam, both stemming from Judaism, have 
been equally insistent that love of neighbors is 
inseparable from the love of God and that the 
brotherhood of man is literally “the law and the 
prophets.” 


[Xenophobia Retreats] 


The insistence with which Judaism, Christi- 
anity and Islam have asserted this common 
doctrine is itself indicative of the difficulty they 
have experienced in winning its acceptance by 
their members, despite centuries of effort backed 
by enormous moral influence. Viewed in the 
perspective of 2,000 years, xenophobia has 
steadily retreated beneath the blows of re- 
ligious teaching. The lot of minorities within a 
community structure is far better than it was in 
Greece, Rome, the Middle Ages, Colonial 
America or as recently as a generation ago. Not 
only have the pronouncements of the great faiths 
come to increasing fruition in the everyday 
practices of society, but there is also reason to 
believe that the process moves with accelerating 
speed. Never the less, the narrowing of the gap 
between the ideal and the real has not closed 
it entirely, and there is no valid reason to hope 
that evolutionary progress will be quickened by 
legislative fiat. 

Consider, for example, the true nature of 
minority status in American society today, as it 
is dramatized by aggressive acts of discrimina- 
tion. The national norm is that of a white, gen- 
tile, Protestant majority; those who deviate from 
the norm are therefore viewed as actual or po- 
tential victims of xenophobia, finding expres- 
sion in such unfair practices as_ restricted 
opportunities for employment, housing, public 


accommodation, recreation, education, health 
services and so on. But a national norm is a 
fiction so far as specific persons and specific 
situations are concerned; and it is with actual 
injustices to actual people that the public con- 
science is properly concerned. The facts are 
that in this infinitely complex nation there are 
endless examples of white, negroes, Catholics, 
Protestants and Jews all engaging in discrimina- 
tion and intolerance against their neighbors of 
different color, race or creed. 

There are Catholics who discriminate against 
Protestants, Jews and negroes; Protestants who 
discriminate against Catholics, Jews and negroes; 
Jews who discriminate against Catholics, Protes- 
tants and negroes; negroes who discrimi- 
nate against white Catholics, Protestants and 
Jews. More often than not, the forms 
of discrimination are so subtle—and even 
so unconscious—that they are beyond the 
reach of any law which can be framed. The 
danger is that by spotlighting a single minority 
and trying to hedge it about with legal pro- 
tection, we shall loss sight of the bigger fact 
that every person is a minority and a prospec- 
tive target of discrimination at some times and 
in some facets of his life. To isolate certain 
groups (such as negroes) and certain threads 
of the social fabric (such as employment), and 
to say or imply that those groups and those 
threads constitute the whole problem of dis- 
crimination, is to run the risk of sanctioning 
every other form of discrimination by over- 
simplification. Stated differently, so much 
emphasis can be placed on a handful of the 
myriad forms and shades that discrimination 
takes that the groups and individuals singled 
out for protective legislation will actually come 
to occupy a specially preferred position. This 
would be an ironic result of the effort to attack 
a broad and pervasive evil as though it were a 
narrow one, through the use of a weapon that 
cannot penetrate to the heart of the evil. 


[Certain Factors Minimized] 


Tragically, those who insist on travelling 
faster than human feet can move have seen fit 
to minimize the importance of education, broad- 
ly defined, in eliminating discriminatory prac- 
tices against obvious minority groups. Those 
excellent people believe the millenium must be 
achieved today or be forever lost. Their sincer- 
ity commands respect and their impatience 
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serves a useful purpose. However, history is 
replete with examples of the vast harm that 
has too frequently been done by basing public 
policy upon the millenial dream. To draw once 
more from the area of religion, both Christen- 
dom and Islam long acted on the conviction 
that they must redeem unsaved heathens by 
compulsion. Whole peoples were bathed in 
blood so that they might be persuaded to accept 
Christian baptism, or its Islamic counterpart, 
en masse. The results, of course, were a 
mockery to religion, and they have been 
abandoned. Equally unsuccessful, not to say 


disastrous, have been attempts by law or- 


physical force to effect other transformations 
in human conduct and belief that spring from 
deeply imbedded prejudice. Laws against 
murder, theft and the like are in the main 
obeyed, not because they are legislative enact- 
ments but because they are recorded expres- 
sions of values that an entire society has come 
to accept, in deeds as well as in words. Legis- 
lation, which means compulsion, that runs ahead 
of the values men and women are inwardly wil- 
ling to live by, results both in wholesale actions 
of evasion and also in damage to the cause 
which the legislation seeks to foster. 


[Employer Responsibility] 


This, then, is the fundamental and sufficient 
objection to intervention by the coercive force 
of government in the field of employment prac- 
tices as they relate to race, religion and color. 
It is the application of law to an area of human 
relationships which is essentially beyond the 
reach of law. It is a self-defeating attempt to 
employ inappropriate means for the faster 
achievement of a desirable moral and ethical 
end that can be gained only through the con- 
tinued pressure of religion and education. The 
fact has best been stated by President Eisen- 
hower, in these words of November 1, 1956: 
“So it is that the laws most binding upon us as 
a people are laws of the spirit proclaimed in 
church, synagogue and mosque.” Or, as a dis- 
tinguished American, Bernard Baruch, has said: 
“Only in the will of mankind lies the answer.” 
And yet again, the same truth has been ex- 
pressed negatively by the great jurist, Learned 
Hand: “Liberty lies in the hearts of men and 
women. When it dies there, no law can save 
it.” 

We cannot conclude this report without ad- 
verting to a narrower but equally valid, reason 
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for opposing the enactment of a so-called fair 
employment practices act by the State of Iowa. 
Such a law implies that an employer, as an 
employer, has the responsibility—and the power 
—to recast the social attitudes of those who are 
associated with him as employees in an eco- 
nomic relationship. The implication is unfair 
and untenable; moreover, it is dangerous. Indi- 
viduals enter the job market, they seek and find 
employment as relatively formed personalities. 
Their general attitudes, values and viewpoints 
have already been shaped by their homes, 
schools, religions, associates and unique experi- 
ences. They are hired by a specific economic 
unit to perform specific tangible tasks and 
apply specific tangible skills in a specific eco- 
nomic enterprise of producing or distributing 
goods or services. That is the function assigned 
by society to the economic system. The system 
will fail, and society will fail, if the individuals 
who comprise both of them are lacking in valid 
moral and ethical standards. But the economic 
system cannot be charged with doing—in the 
area of race relations, for example—what the 
home, the school, the church or synagogue, and 
the community at large have failed to do in the 
formative years of the individual who in ma- 
turity becomes an employee. The economic sys- 
tem must take the individual as he has been 
formed, and must deal with him within the 
rather narrow limits of the job situation. There 
would be a loud outcry, and properly so, if 
employers in their role as employers sought to 
re-make the social attitudes, even the social 
prejudices, of their employees. Yet this is pre- 
cisely the position in which a fair employment 
practices act puts an employer, under the 
coercive lash of penalties for failure thus to in- 
tervene in the private emotions of his workers. 

Persons who are the first to insist that em- 
ployers must not meddle in the affairs of their 
employees are frequently the loudest in saying 
that a worker who mistakenly harbors race pre- 
judice must be discharged out of hand when his 
prejudice runs afoul of a fair employment prac- 
tices act. Thus, this kind of law has the curious 
effect of saying that an employer must do, in 
this situation, exactly what other laws forbid 
him to do in all other kinds of situations. An 
‘employer cannot fairly be asked to ride two 
horses going in opposite directions at the same 
time. 


In truth, it is dangerous as well as unfair to 
compel employers, as employers, to accept po- 
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lice power over the opinions of their employees, 
as employees, on subjects that lie basically out- 
side the scope and beyond the reach of the job 
situation. It is in their common capacity as 
citizens that employers and employees alike 
have the constant responsibility to toil at tear- 
ing down the barriers that artificially separate 
any part of our citizenry from any other part. 
The tools for this great purpose are the tools 
of citizenship: the home, the playground, the 
school, the church, the synagogue and the com- 
munity organization. With those institutions 


working effectively for the acceptance of all 
human beings to the limit of their individual 
worth, the problem of minority groups in the 
economic structure will ultimately disappear and 


the spectre of xenophobia will be laid to rest 
in American life. 


Respectfully submitted, 
Marvin M. Schmidt 
(signed ) 
Ray F. Smith 
(signed ) 





EMPLOYMENT 


Fair Employment Laws—Kansas 


A “progress report” was issued by the Kansas Anti-Discrimination Commission on February 
8, 1957. Portions of that report indicating activities of the Commission in the field of fair 


employment practices are reproduced below. 


Purpose of Commission 


Section I of the Kansas Act Against Discrimi- 
nation (Chapter 44, Article 10, 1953 Supple- 
ment to the General Statutes) declares it to be 
the public policy of the State to eliminate dis- 
crimination in all employment relations. It fur- 
ther declares that the opportunity to secure and 
to hold employment without discrimination be- 
cause of race, color, religion or national origin 
is a civil right. To protect this right the law 
provides for the Establishment of the Kansas 
Anti-Discrimination Commission. 

Basically the Commission’s job is to help the 
State effectuate its policy against employment 
discrimination. In working to accomplish this 


objective the Commission undertakes two major 
duties: 


a. To develop a broad range educational pro- 
gram designed to prevent and eliminate 
discrimination in employment against per- 
sons because of race, color, religion, or na- 
tional origin. 

b. To receive, investigate and resolve com- 
plaints alleging discrimination in employ- 
ment against persons because of race, color, 
religion or national origin. 


Commission Staff 


The Commission is composed of five mem- 
bers, appointed by the Governor, representing 
management, labor and the public. It is inter- 
racial and non-partisan, serves without pay and 
has only one professional employee (executive 
secretary) and one clerical employee as its staff. 

a SJ * 


What Has Been Done 


Despite its financial handicap the Commission 
has engaged in the following educational activi- 
ties to encourage the employment and promotion 
of workers on the basis of their individual merit 
and qualification. 

Speaking engagements: During the past year 
interest in the Commission has grown and many 
organizations and groups have invited Commis- 
sion Members and the Executive Secretary to 
appear and discuss the nature of the Kansas 
Act Against Discrimination and the function of 
the Commission. The Executive Secretary has 
utilized dozens of speaking engagements to set 
forth the harmful effects of discrimination and 
to promote fair play in hiring and advancing 
Negro and other minority group workers. 
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The role of the Commission has been explained 
as an Official state agency, designed not to seek 
special privileges for any group, but simply to 
encourage equality of opportunity for all em- 
ployees, regardless of their race, color, religion, 
or national origin. Here is a list of just a few 
of the organizations that have been addressed: 


Kansas Personnel Management Association 

YWCA Conference of Employed Girls 

Chambers of Commerce 

College and University Economic and 
Sociology classes 


American Association of University Women 


Rotary Clubs 

Kiwanis Clubs 

State and Regional CIO Union Conventions 

State Conference of National Association for 
the Advancement of Colored People 

Local Branches of N.A.A.C.P. 

Interdenominational Youth Conferences 

American Federation of Labor Union 

League for the Practice of Democracy 

Industrial Union Councils 

State and Local Leagues of Women Voters 

Bnai Brith organizations 

Church and Synagogue congregations and 
study groups 

County Commissioners and Welfare Depart- 
ments 


While it is impossible to measure the im- 
mediate value of these speaking engagements it 
is certain that they do no harm and in the 
long run improve both the public and employer’s 
acceptance of merit employment. 

Some invitations have had to be turned down 
because of lack of staff and also because of 
insufficient funds for travel. 


Educational meetings and conferences: Private 
conferences are held with employers, unioni 
leaders, and state and municipal administrators 
to encourage voluntary, active compliance with 
the state’s policy against employment discrimi- 
nation. These conferences are designed to gain 
cooperation and. understanding of the State’s 
role in discouraging such discrimination and to 
offer assistance in improvising and improving 
merit employment policies. 

The Commission has not been able to hold 
as many of these conferences as it would like 
to because of the limitation of funds for travel 
and subsistence. With a larger budget the 
- Commission could schedule informal confer- 


ences regularly with responsible management, 
union and government leaders who set policy 
regarding the employment of Negro and other 
minority group members. It is the belief of the 
Commission that personal contacts with these 
leaders will do more to gain acceptance of the 
principle of merit employment than any other 
single activity. Some positive results of previous 
meetings and conferences: 


a. As a result of a meeting with the State 
Personnel Director and Director of the State 
Department of Administration the word, 
“race” was removed from application forms 
for State Civil Service. A second confer- 
ence resulted in the agreement to remove 
“race” from Civil Service Certification 
forms when new forms were printed. 

b. A conference with the State Workmen's 
Compensation Commissioner resulted in 
the removal of the word “race” from forms 
used for compensation claims and physical 
examinations. (Several private industries 
objected to the State’s use of racial designa- 
tions on its compensation forms.) 

c. A conference with members of a County 
Welfare Board resulted in a declaration 
that job requisitions for Social Workers 
would not contain special requests for 
“white” or “Negro” applicants. The Board 
further agreed to assign cases to its Social 
Workers on the basis of priority and need 
instead of on the basis of the welfare ap- 
plicant’s race or color. 

d. A conference with the manager of a 
secretarial school resulted in the school 
promising to admit Negroes. The school 
objected because it had a coveted record in 
placing its graduates and felt there were no 
opportunities for Negro stenographers and 
secretaries in the labor area it served. The 
Commission explained there was an actual 
shortage of qualified clerical employees in 
the community and the school should per- 
suade recruiting employers to accept the 
graduates because they were trained and 
qualified and not simply because they were 
“white.” The school agreed and two Negro 
girls enrolled. 

e. A conference with officials of a large public 
utility brought forth this assertion from the 
general manager: 

“Discrimination is indefensible and our 
practice of not hiring Negroes and Mexi- 
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can-Americans must ultimately be 
changed.” 
However, this same official went ahead to 
say, “We're not ready to move yet, we 
don’t think the people of Topeka are ready 
for this.” The Commission agrees with the 
first statement but not the latter. 


. A conference with international and local 


union representatives resulted in gaining 
the unions cooperation in helping to elimi- 
nate job discrimination in one of Kansas’ 
large manufacturing plants. Previously the 
Company employed Negroes in only jani- 
torial and maintenance jobs. 


. A joint conference with the Urban League 


and Minnesota Avenue Merchants in Kan- 
sas City opened the way for negotiations 
with individual employers to improve job 
opportunities for Negroes and other minor- 
ity group workers. 


Mass Media: The Commission continued to 
use mass media for promoting fair employment 
practices and lessen discriminatory policies based 
on tradition, fear and prejudice. Some positive 
examples: 


a. 


The Commission’s survey in Topeka and 
Chanute received favorable front page at- 
tention in the newspapers in these cities. 


. Radio Stations WREN and KFBI broad- 


cast a series of transcribed programs spon- 
sored by the Commission entitled “The 
New Frontier.” 


. Radio Station KTOP broadcast a series of 


human relations programs sponsored by the 
Commission entitled “Jeffersonian Heri- 
tage.” 


. Five Kansas Television Stations cooperated 


by using TV spot announcements produced 
by the President’s Committee on Govern- 
ment Contracts and sponsored by the Anti- 
Discrimination Commission in Kansas. 


. Spot announcements promoting the hiring 


and upgrading of workers on merit regard- 
less of race, color, religion or national ori- 
gin were written and mailed periodically 
to all radio stations in Kansas. Most radio 
station managers and program directors 
have indicated on return cards that the 
spot announcements were used regularly 
by their stations. 

Advertising space in four municipal trans- 
portation systems (Winfield, Wichita, To- 
peka and Lawrence) was obtained for use 


of Commission bus cards. The cards carry 
messages and pictures promoting racial and 
religious equality, fair employment prac- 
tices and cther civil rights. Through: the 
assistance of B’nai Brith organizations the 
Commission supplied the cards and the bus 
companies displayed them as a public serv- 
ice. 

Efforts were made to get other Kansas cities 
to sponsor these bus cards. To date, only 
buses in the five cities mentioned are using 
the cards. 

g. Free outdoor advertising space was ob- 
tained from the Landeene Advertising Com- 
pany in Hutchinson and the Western Out- 
door Advertising Company in Wichita, but 
the Commission was not able to use the 
space after it was obtained because it did 
not have funds for designing and printing 
the paper to be used on the billboards. 

It is hoped that in the future the Commis- 
sion can take advantage of this generous 
offer. 


Publications and Exhibits: Educational ma- 
terials such as pamphlets, booklets, articles, etc. 
explaining how complaints are handled, stres- 
sing the values of merit employment, ‘and offer- 
ing workable suggestions for integrating employ- 
ees into a unified work force have been written, 
printed or mimeographed and distributed. For 
example: 


a. A mimeographed guide entitled “Attitudes 
in Action” was developed and sent to all 
County School Superintendents, School 
Superintendents of first class cities and 
Principals of rural and parochial high 
schools. 

b. Five thousand booklets of “Discrimination 
Is Bad For Business” written by a promin- 
ent Kansas educator were distributed to 
individuals and organizations on request. 
Copies were also mailed to local unions and 
employers throughout the state. 

c. A humorous pamphlet, “It’s Good Horse 
Sense” describing the economic advantage 
of merit employment was developed and 
mailed to business employing 200 or more 
employees. 

d. A question and answer booklet on “Em- 
ploying Negroes Sucessfully” was prepared 
and mailed to principal employers and 
unions in Kansas. 

e. A mimeographed booklet describing “Hu- 














man Relations Audio-Visual Aids” available 
from the Commission was prepared and 
mailed to schools and libraries in first and 
second class cities. 

f. Additional articles reprinted from national 
magazines such as, “What You Can Do To 
Eliminate Discrimination,” and “How Old 
Is A Bigot” were obtained and distributed 
to students, parents and high school teach- 
ers. 

g. A portable three panel exhibit featuring, 
with photographs, the program and serv- 
ices of the Commission was designed and 
displayed at the State Fair in Hutchinson 
and at workshop conferences and special 
meetings. 


There is a real need for developing more 
educational materials to help students, teachers, 
employers, employees, union leaders and mem- 
bers, and all citizens become acquainted with 
the Anti-Discrimination Act and learn that dis- 
crimination is inconsistent with our American 
principle of equality of opportunity. There is 
particular need for developing and printing book- 
lets aimed directly at businesses and unions who 
are able to increase job opportunities for quali- 
fied minority group workers. Whether or not 
these educational booklets can be made avail- 
able depends on the size of the appropriation 
granted the Commission. 


Film Library: A very important activity of 
the Commission has been to provide suitable 
Human Relations Films, filmstrips and record- 
ings for use by school, churches, unions, employ- 
ers and other organizations interested in promot- 
ing better racial and religious understanding in 
their communities. These materials are made 
available without charge to organizations re- 
questing them for special programs. During the 
past year fifty three different organizations, in- 
cluding schools, business and civic clubs used 
one or more of the Commission’s films in their 
programs. 


Cooperation With Other Agencies: The Com- 
mission cooperates with other public and private 
anti-discrimination commissions and Human Re- 
lations organizations in an effort to improve and 
develop mutual programs for reducing prej- 
udice and discrimination. There are fourteen 
(14) states besides Kansas that have official 
anti-discrimination agencies and there are over 
forty (40) municipalities which have decrees 
or ordinances dealing with discrimination in one 
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or more areas such as employment, housing, 
public accomodations, recreation, ete. 

The Commission also cooperates with Presi- 
dent Eisenhower's Committee on Government 
Contracts. The President’s Committee is com- 
posed of such national figures as Vice President 
Nixon; William P. Rogers, Deputy Attorney Gen- 
eral; James P. Mitchell, Secretary of Labor; 
Walter P. Reuther, President, United Automo- 
bile, Aircraft and Agricultural Implement 
Workers; and others. The Committtee is re- 
sponsible for the enforcement of non-discrimina- 
tion clauses in all federal government contracts. 

The Executive Secretary acted as a Resource 
person in a conference in Washington sponsored 
by the President’s Committee on Government 
Contracts. The purpose of the Conference was 
to develop a closer working relationship be- 
tween state and municipal fair employment prac- 
tices commissions and the federal Committee. 
There is frequent communication between the 
Committee and the Kansas Anti-Discrimination 
Commission for the purpose of exchanging ma- 
terial and information. 


Civil Rights Reflector: Approximately every 
two months the Commission prepares and dis- 
tributes a simple, inexpensive mimeographed 
news bulletin to keep Kansans informed on Civil 
Rights happenings. In addition to news items 
about the Commission the Civil Rights Reflector 
carries news items from the stories, reports and 
surveys received in the Commission’s office from 
many agencies working in the field of race 
relations. The Reflector is distributed throughout 
the state to interested persons. The present 
mailing list consists of twelve hundred persons. 


Office Activity: Daily the Commission responds 
to numerous requests for literature and informa- 
tion. Frequently individuals visit or write the 
Commission’s office seeking assistance or coun- 
sel. College and University students desire in- 
formation for term papers, forums and oral 
reports. Adults inquire about the possibility of 
establishing Human Relations Councils in their 
communities, request information, and relate in- 
cidents of discrimination they have encountered 
in seeking employment or admittance to restau- 


. rants, hotels, or other places of public accomoda- 


tion. In every way possible the Executive 
Secretary and Clerk-Stenographer endeavor to 
provide requested information and make refer- 
rals to proper agencies when the complaints are 
outside the province of the Commission. 
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Commission Surveys 


One of the functions of the Commission, as 
defined in the Act is to “study the existence, 
character, causes and extent of discrimination 
in the state.” Limited to only one professional 
person on its staff it is difficult for the Com- 
mission to discharge this duty. However, through 
the assistance of the Sociology Department of 
Washburn University and the Bureau of Busi- 
ness Research, University of Kansas, the Com- 
mission has completed a comprehensive survey 
of employment opportunities for minority group 
members in Topeka and Chanute. 

The results of these surveys have not been 
published but the information has been used to 
formulate an employer “check list on employ- 
ment practices” and in developing educational 
materials. 

The Commission would like to conduct sur- 
veys in other cities. Again, the matter of budget 
is the determing factor. Experience has proven 
that personal interviews with employers is the 
only effective way to gather accurate data con- 
cerning employment practices. Mailing ques- 
tionnaires is ineffective as many are never re- 
turned and the data received on some that are 
returned is in such general terms (despite every 
precaution that is taken in preparing the ques- 
tionnaire to prevent this) that it can not be used. 
In Topeka and Chanute the Commission used 
field interviewers that were thoroughly indoc- 
trinated in the use of the questionnaire and 
trained in personal interview techniques. 


Discrimination Complaints 


Aside from its educational activities the Com- 
mission has been occupied in receiving, hearing, 
investigating and resolving alleged charges of 
employment discrimination based on race, color, 
religion or natural origin. 

Meetings have been held with respondents 
in an effort to bring about improved attitudes 
toward the employment of minority group 
workers. The only tools which the Commission 
has to resolve complaints are education, dis- 
cussion and persuasion. The Kansas Act Against 
Discrimination does not permit it to hold public 
hearings and publicize its findings when its 
efforts of education, discussion and persuasion 
fail. For this reason the Commission has not 


been able to change the employment policies of 
several companies that discriminate against citi- 
zens because of their race and color. 

In cases where the respondent has govern- 
ment contracts, (all government contracts con- 
tain non-discrimination clauses ) the Commission 
has, with the cooperation of the President’s 
Committee on Government Contracts, been able 
to persuade the Company to change its policy 
to permit Negroes to work in production and 
clerical positions. 

Because of the lack of any enforcement pro- 
visions in the law, and any provision to protect 
a complainant from reprisal by an employer or 
union, individuals who encounter racial discrim- 
ination chose not to file a formal complaint with 
the Commission. Such persons are fearful their 
present job stature will be impaired or they will 
be labeled as “troublemakers” and find it diffi- 
cult to obtain other employment. Increasingly 
the comment from competent Negroes is, “The 
Commission can not do anything if the re- 
spondent doesn’t want to change his discrimina- 
tory policy.” “Why become involved when the 
law and power of the Commission is so weak?” 

While in some cases this criticism is true, in 
others it is not. Nevertheless it does point out 
the negative attitude many responsible persons 
have toward the weakness of the present law. 


Formal and Informal Complaints: To file a 
formal complaint an individual must feel that 
he has been discriminated against because of 
his race, color, religion or national origin; fill 
out a form provided by the Commission; state 
his complaint in writing, and have his statement 
notarized. Informal complaints are complaints 
which the Commission receives from persons 
alleging discrimination but who do not wish to 
file written affidavits. 


Brief Statistics: Since its existence the Com- 
mission has received 21 formal complaints and 
47 informal complaints. Of this total (68) all 
but one, or 67 allege discrimination on the basis 
of race or color. Four were filed against state 
and local government agencies, three against 
unions, and sixty against businesses. Discrimina- 
tion either against the complainant or in the em- 
ployment practices of the respondent was found 


to exist in all but two of the cases. 
* = * 
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EMPLOYMENT 


Fair Employment Laws—Massachusetts 


The Massachusetts Commission Against Discrimination, which administers that state’s Fair 
Employment Practice Laws and other anti-discrimination laws, published, in May, 1955, a 
statement of the policies which would guide the Commission in the execution of the laws. 


That statement follows: 


COMMONWEALTH OF MASSACHUSETTS 
EXECUTIVE DEPARTMENT 
CoMMISSION AGAINST DISCRIMINATION 


The Fair Employment Practice Law (Chap- 
ter 368 of the Acts of 1946) was amended in 
1950 (Chapter 479 and Chapter 697) and the 
name of the Commission was changed from the 
Massachusetts Fair Employment Practice Com- 
mission to the Massachusetts Commission 
Against Discrimination. 

The Commission is now responsible for three 
fields of discrimination. The policies therefore 
will be divided into three sections dealing with 


A. Employment 
B. Places of Public Accommodation 
C. Public Housing 


The Fair Employment Practice section of the 
law has not been changed except to include 
age (45-65) and to specify (Chapter 274, Acts 
of 1955) that any person seeking to be bonded 
shall not be required to furnish information re- 
lative to his race, color, religious creed, national 
origin or ancestry in his application for bond. 

The amendment concerning age (Chapter 
697, Acts of 1950) prohibits discrimination 
against employees and persons seeking employ- 
ment between forty-five and sixty-five years of 
age. 


POLICIES 


L. 


The Fair Employment Practice Law (Chapter 
368 of the Acts of 1946 and amended by Chap- 
ter 697 of the Acts of 1950) guarantees that 
no person shall be denied the right to work 
because of race, color, religious creed, national 
origin, age or ancestry. This law, however, does 
not restrict an employer, a labor organization, or 


an employment agency from establishing bona ~ 


fide occupational qualifications. This law does 
not apply to an employer with less than six 
persons in his employ, nor to a club exclusively 
social, nor to a fraternal, charitable, educational 


or religious association or corporation which is 
not organized for private profit, nor to an indi- 
vidual employed by his parents, spouse or child 
or in the domestic service of any person. 


2. 


Inquiries, answers to which would directly or 
indirectly disclose a person’s race, color, religious 
creed, national origin, age or ancestry, are desig- 
mated as unlawful employment practices when 
such inquiries are made PRIOR to employment 
unless based on a bona fide occupational qualifi- 
cation. No restriction is placed on inquiries 
made AFTER employment provided the in- 
formation obtained is not used for purposes 
of discrimination. 


8. 


The law allows employment practices other- 
wise prohibited if based upon a bona fide occu- 
pational qualification. What constitutes a “bona 
fide occupational qualification” in instances re- 
ferring to race, color, religious creed, national 
origin, or ancestry will be determined in each 
instance by the Commission upon request and 
the submission of such data as the Commission 
deems necessary. In regard to age the procedure 
is somewhat different. (See page 4) 


4, 


The Act defines “employment agency” as in- 
cluding any person (“person” includes any or- 
ganization) undertaking to procure employment 
or opportunity to work. The law does not ex- 
clude any such person by reason of making no 
charge for such service. 


5. 


The Law requires that employment shall not 
be denied a person because of race, color, re- 
ligious creed, national origin, age or ancestry, 
and it also applies to and includes rehiring, rein- 
statement and upgrading of employees. 
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6. 


Certificates of Age of an applicant, when re- 
quired to be furnished to an employer, should 
not contain information prohibited by the terms 
of the Act nor by the provisions of these policies. 


z 


Under Regulation 106 issued by the United 
States Treasury Department, provision is made 
for application for a Social Security number 
which must be filed with its local office within 
seven days from the date that a person is em- 
ployed. The form required by that Department 
contains questions which must be answered but 
are not permitted to be asked in an application 
for employment. Therefore, no employer should 
have the application for a Social Security num- 
ber filled out until AFTER the applicant has 
been accepted for employment. If any such 
application for a Social Security number is 
made PRIOR to actual employment, it may be 
considered by the Commission as evidence of 
a violation of the provisions of the Act. 


8. 


A. “Verified” as used in Section 5 of the Fair 
Employment Practice Act means supported 
by oath of the complainant. 

B. An “attorney,” as used in Section 5 of the 
Fair Employment Practice Act means an 
attorney at law. 


9 


WHO MAY FILE OR ISSUE COMPLAINTS 
IN CERTAIN INSTANCES 


A. The words (See Section 5) “Any person 
claiming to be aggrieved by an alleged 
unlawful employment practice” are inter- 
preted to mean a person who claims that 
his legal right to work has been invaded, 
or who claims that he has suffered loss or 
injury by an unlawful employment practice. 
Such person may by himself or his attorney 
file a verified complaint in the following 
instances: 

1. when he has been refused employment 
by an employer or employment agency 
because of his race, color, religious 
creed, national origin, age or ancestry; 
or when refusal was predicated upon 
answers to questions, whether direct or 
indirect, oral or written, (as on employ- 


ment application blanks) which dis- 
closed the same; 

2. when he has been discharged or acted 
unfairly against by an employer in mat- 
ters relating to compensation, terms, 
conditions or privileges of employment 
because of race, color, religious creed, 
national origin, age or ancestry; 

8. when he has been excluded from full 
membership rights or expelled from 
membership by a labor organization be- 
cause of race, color, religious creed, 
national origin, age or ancestry. 


B. The Attorney General of the Common- 
wealth may file a complaint against a vio- 
lator of the law in the instances outlined 
above under “A” 


C. The Commission may issue a complaint: 

1. when it is made cognizant of any viola- 
tion of the law as outlined above under 
“A” or of any provision of the Act: 

2. when it is made cognizant of: 

a. the printing or circulating of any ad- 
vertisement for help which directly 
or indirectly specifies any limitation 
because of race, color, religious 
creed, national origin, age or ancestry 
which comes within the scope of the 
law; or of 

b. any employment application blank 
which asks questions directly or in- 
directly regarding the race, color, 
religious creed, national origin, age 
or ancestry of any applicant for em- 
ployment; or 

c. specifications in advertising concern- 
ing age when no bona fide exemption 
has been established or claimed; or 

d. specifications concerning age appear- 
ing on application blanks when no 
bona fide exemption has been estab- 
lished or claimed. 


In regard to c. and d. above relative to “dis- 
crimination against employees and persons 
seeking employment between forty-five and 
sixty-five years of age,” the Commission has de- 
termined age may be asked or specified in help- 
wanted advertising only when it is a bona fide 
job qualification; and age may be asked or speci- 
fied on job application blanks only when it is 
a bona fide job qualification or when it is neces- 
sary to satisfy the provisions of either state or 
federal minimum age statutes. 


























In the above circumstances, c. and d., the 
Commission has decided a bona fide job qualifi- 
cation may be decided either: a. by the Com- 
mission upon request of a prospective employer 
or labor union, which furnished the Commission 
with such information as the Commission may 
request, or b. by the prospective employer or 
labor union. In the latter case the burden shall 
be upon the employer or labor union to prove 
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its validity should a complaint be made. An 

employment agency would likewise be held 

responsible for revealing age except where age 

is considered a bona fide occupational qualifi- 

cation by the prospective employer. 

D. Any employer may file a verified complaint: 
1. When his employees, or some of them, 
refuse or threaten to refuse to cooperate 


with the provisions of the law: 


PRACTICES WHICH MAY OR MaAy NoT BE FOLLOWED 


It shall be the policy of this Commission to regard as some evidence of an unlawful em- 
ployment practice a disregard of the following suggestions: 


LAWFUL EMPLOYMENT PRACTICES 
BrEForE Hirinc 


Name: 


Requirement that an applicant for employ- 
ment write or print his name on an applica- 
tion for employment. 


Inquiry into the maiden name of a married 
woman who is an applicant for employment. 
Inquiry as to whether or not the applicant for 
employment has ever been complained of, 
indicted for or convicted of a crime, and if 
so, under what name. 


Address: 


Inquiry into the place of residence of an ap- 
plicant for employment. 


Birthplace: 


Age: 


An applicant for employment may state his 
age or make other statements that directly 
or indirectly indicate his age if such require- 
ment or statements are based upon a bona fide 
occupational qualification, or when it is neces- 
sary to satisfy the provisions of either state 


or federal minimum age statutes or when it _ 


is necessary to check evidence for honesty or 
a criminal record. 


Religion: 
Inquiry into whether an applicant for employ- 


UNLAWFUL EMPLOYMENT PRACTICES 
BEFORE HikInNG 


Inquiry into the original name of an applicant 
for employment whose name has_ been 
changed by court proceedings or otherwise 
except in connection with criminal proceed- 
ings. 


Inquiry into the birthplace of an applicant 
for employment or birthplace of his parents, 
spouse or other close relatives. 


Inquiry into the date of birth or the age of 
an applicant for employment except as other- 
wise here permitted. 


Any statement that implies a limitation be- 
cause of age of an applicant for employment. 


Inquiry into the religious denomination of 


' 
} 
| 
} 


i 
' 
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ment regularly attends a house of religious 
worship. 

An applicant for employment may be told: 
“This is a six-day week job and employees are 
required to work Monday through Saturday, 
inclusive as a general rule.” 


Race or Color: 


Citizenship: 
Requirement that an applicant for employ- 
ment state whether or not he is a citizen of 
the United States and if not, whether he in- 
tends to become a citizen of the United 
States. 


Requirement that an applicant for employ- 
ment state whether he has ever been interned 
or arrested as an enemy alien. 


Lineage: 


Education: 


Inquiry into the academic, vocational or pro- 
fessional education of an applicant for em- 
ployment. 


Experience: 


Inquiry into the work experience of an ap- 
plicant for employment. 


Character: 


Inquiry into the character of an applicant for 
employment. 

Relatives: 
Inquiry into the location in the United States 


of places of business of relatives of an ap- 
plicant for employment. 


Inquiry into the name, address and relation- 
ship of persons who are to be notified “in 
case of accident.” 


an applicant for employment; his church re- 
ligious obligations; his church, parish, pastor, 
or religious holidays observed. 


An applicant for employment MAY NOT be 
told: “Employees are required to work on 
Rosh Hashonna, Yom Kippur and Good Fri- 
day.” 


Inquiry into the color of an applicant for em- 
ployment. 

Requirement that an applicant for employ- 
ment annex a photograph. 


Inquiry whether an applicant for employment 
is a naturalized or native-born citizen; the 
date when applicant acquired citizenship; 
whether the applicant’s parents or spouse are 
naturalized or native-born citizens of the 
United States; the date when such parents 
or spouse acquired citizenship. 


Requirement that an applicant for employ- 
ment produce his Naturalization Papers or 
First Papers. 


Inquiry into the lineage of an applicant for 
employment, his ancestry or national origin. 


Inquiry into the location outside of the United 
States of places of business of relatives of an 
applicant for employment. 


Inquiry into the place of residence of the 
parents, spouse or other close relatives of an 
applicant for employment. 


Inquiry into the maiden name of the wife of 
a male applicant for employment and/or in- 
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Military Experience: 


Inquiry into the military experience of an 
applicant for employment in the Armed 
Forces of the United States or State Militia. 


Organizations: 


Inquiry into the organizations of which an 


applicant for employment is a member if it 
excludes organizations the name or character 
of which indicates the religion, race or na- 
tional origin of its members. 


Inquiry into whether an applicant for employ- 
ment is a member of an organization which 
advocates the overthrow of the United States 
Government. 


quiry into the maiden name of the mother of 
a male or female applicant for employment. 


Inquiry into the foreign military experience 
of an applicant for employment. 


Requiring BEFORE employment exhibition 
of a discharge from military service 


Inquiring into the whereabouts of an appli- 
cant for employment during the First World 
War, i.e., during the period from 1914-1919. 


Inquiry into the organizations of which the 
applicant for employment is a member the 
name or character of which indicates the re- 
ligion, race or national origin of its members. 





EMPLOYMENT 
Fair Employment Laws—Minnesota 


The 1956 Annual Report of the Minnesota Governor’s Human Rights Commission contains 
information about that state’s program with respect to discrimination in employment as well 
as in the use of governmental facilities and public accommodations. Material concerning In- 
dians and migrant workers is also included. Portions of that report follow: 


Introduction 


In all probability, the most important social 
issues today in America are the problems of 
inter-group relations. To most Americans inte- 
gration, segregation, anti-semitism and discrimi- 
nation are terms of profound challenge. 

In Minnesota as elsewhere, these issues are of 
vital significance. The report which follows will 
indicate some of the activities of the Governor's 
Human Rights Commission in the area of inter- 
group relations in the State of Minnesota during 
the past year. 

The year 1956 marked the end of one adminis- 
tration and the beginning of another in a state 
that is dynamic and growing. Year-end reports 
from various other agencies and state depart- 
ments tell of population and scientific and in- 
dustrial growth. Of equal importance is the 


degree of progress that has been made in assur- 
ing to all citizens the rights and responsibilities 
to which they are entitled as Minnesota citizens. 


The past year has seen the appointment by 
the Governor of a strong, active, well balanced 
commission composed of 28 well known persons 
from across the state which includes, for the 
first time, four persons of Indian ancestry. 


The name of the Commission was changed 
from the Governor’s Interracial Commission to 
the Governor's Human Rights Commission, it 
being the consensus of the Commission that the 
broadened field of human relations now extends 
‘beyond racial lines. 

At the first meeting of the newly organized 
Commission the Executive Director submitted a 
7 point program which was adopted as its 
yearly program. 
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Indian 


It was agreed that activity in this area should 
be under the direction of an Indian sub-commit- 
tee, whose chairman was Dr. Henry E. Allen, 
Religious Coordinator, University of Minnesota. 
The committee has met regularly at least once 
each month except during the summer interval. 
Its activities included: 


1. Preparing and circulating a questionnaire 
on employment to Indian citizens in reservation 
areas which sought answers to such questions 
as to preferences of locality of employment, 
kinds of work desired, minimum expectant wage, 
the need for training and related questions. 
When the results were in, the questionnaires 
were analyzed at the Industrial Relations Cen- 
ter of the University of Minnesota. A report 
of the results of this survey in mimeographed 
form is now available from the Commission’s 
office and is being sent out to schools, libraries, 
and interested persons on request. 


2. Seeking sources of additional funds from 
foundations and research organizations to se- 
cure a comprehensive body of knowledge on 
Indian cultural patterns, potentials, sociological 
effects for use in overall state planning. Two 
definite requests were made, one to a local 
Foundation and the other to the Iron Range 
Resources and Rehabilitation Commission. The 
latter granted funds for a short preliminary 
survey. This survey was conducted by Mr. 
Henry van Loon of van Loon Associates, a New 
York research firm which has had many years 
of experience in this area. Mr. van Loon began 
the survey on October 17th and his prepared 
report will be available in January. 


3. Encouraging the development of active 
leadership within the Indian group, through 
promotion of the Indian scholarship plan and 
establishing good working relationships with 
Indian groups across the state. 


4, Promoting a recreational project at Nett 
Lake. On March 7, 1956 the Executive Direc- 
tor, and a field worker of the Youth Conserva- 
tion Commission met with 14 representative 
citizens of the Nett Lake community and out- 
lined with them an 8 week supervised recrea- 
tional program which included activities in the 
following areas, volley-ball, swimming, Boy 
Scout Troop, firearm safety, archery, a singing 
group, horseshoe contest, organized bead work, 
fishing and canoeing contest, movies, ping pong, 


darts, cards and square dancing. Committees 
were set up, and volunteer community workers 
secured for each area. At the last minute the 
recreational leader who had been engaged to 
direct the program secured a better paying 
job and plans for the project were seriously 
curtailed and had to be carried on under local 
leadership. A full scale community program has 
now been planned for the summer of 1957. This 
will be a pilot project, and if successful, will 
be extended to other Indian communities across 
the state. 


5. Mobilizing public interest and support for 
a state-wide Indian conference in the Spring of 
1956. The one-day conference was held on June 
1, 1956 at the National Guard Armory in 
Bemidji Minnesota. More than 400 Indians and 
non-Indians from all parts of the state were pre- 
sent and participated in this conference. The 
meeting was constructive and considered by 
many Indians and non-Indians as the beginning 
of a greater understanding of the issues facing 
Minnesota Indian citizens. At the conference 
there were 4 panel groups in which Indians and 
non-Indians participated, these were +1 De- 
veloping Economic Resources, #2 Indian 
Health, Housing and Welfare, #3 Legislation— 
State and Federal, +4 Citizens’ Responsibility 
in Indian Affairs. Other activities included 
various meetings with officials of the Bureau of 
Indian Affairs, the Legislative Interim Indian 
Committee and with representatives of both 
Chippewa and Sioux Indian groups. Mr. Edward 
Wilson, Vice-President of the Minnesota Chip- 
pewa Tribe and a member of the Governor's 
Human Rights Commission, and the Executive 
Director were representatives of the State of 
Minnesota at the annual Governors’ Inter-state 
Indian Conference this year held in Sheridan, 
Wyoming. 

From an overall standpoint there are an in- 
creasing number of civic groups and organiza- 
tions which are devoting a great deal of study 
of the problems faced by Minnesota Indian 
citizens. The Commission in the Spring of 1957 
will again sponsor a larger and more concen- 
trated state-wide.Indian conference in an effort 
to bring together the various forces now seeking 
improvements in this area. 


The Migrant Worker 


Activities in this area were under the direc- 
tion of a Migrant Worker Sub-Committee, 
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whose chairman was Reverend Edward Grzes- 
kowiak. The sub-committee has had regular 
monthly meetings. Included in its program 
were: 


1. The working out of cooperative arrange- 
ments with the Minnesota Farm and Migratory 
Labor Advisory Committee and with the Com- 
missioner of Employment and Security on the 
overall migrant employment needs within the 
state. 


2. The committee has conferred with officials 
of the canning and sugar beet industries on 
means of improving methods of recruiting, health 
standards, housing and recreation in migrant 
areas, 


3. Three meetings have been held with repre- 
sentatives of state departments dealing with 
various phases of migrant problems. These in- 
cluded representatives of the Department of 
Education, which deals with matters of school 
attendance; Labor and Industry regarding en- 
forcement of child labor laws; Department of 
welfare on aids in the welfare field; Department 
of Health regarding inspection of migrant 
camps; Division of Employment and Security on 
recruitment policies; and Agricultural Extension 
Division with reference to the extension of its 
services to migrant families. 


4. Cooperating with the Minnesota Migrant 
Committee of the Minnesota Council of Churches 
and with the Catholic groups on the community 
level. 


5. Four meetings have been held in Albert 
Lea, Hollandale and Red River Valley areas 
including the center at Fisher, Minnesota and 
the summer school for migrant children under 
the auspices of the Catholic Diocese of Crook- 
ston. 


6. The Migrant Worker Sub-Committe has in- 
vestigated the matter of Workman’s Compensa- 
tion coverage to migrant families and has pre- 
pared legislative recommendations in this area. 


7. A 22 page report covering the 1956 activi- 
ties in migrant areas across the state has been 
published in mimeographed form and is now 
available for general circulation. 


It appears that fewer migrant workers are 
needed in Minnesota due to increasing mechani- 
zation. This in turn would indicate that qualifi- 
cations of the workers coming into Minnesota 


and the conditions of their employment will un- 
doubtedly improve as the demand for their serv- 
ices lessens. 


Resort Areas 


Problems in securing open accomodations for 
all groups in resort areas still exist in Minnesota. 
Four cases involving discrimination against Ne- 
groes and persons of the Jewish faith were 
handled by the Commission. This is fewer than 
in former years. The Executive Director con- 
ferred with representatives of the Arrowhead 
and Resort Owners Association and copies of the 
Commission folder, “Outside the Home” were 
distributed in resort areas. The Commission 
worked closely with the State Tourist Bureau 
and the Department of Licenses and where dis- 
criminatory references were discovered in resort 
folders, these resort owners were informed that 
no further distribution would be made through 
state offices of such literature. 

The Director met with the heads of the Illi- 
nois and Wisconsin State Commissions and re- 
viewed cases: of resort discrimination which 
came to the attention of the respective com- 
missions. Techniques and methods of solving 
these difficulties were analyzed and discussions 
involving plans for uniform regional procedures 
and legislation were formulated. 

On the rceommendation of the Commission, 
the 1957 Minnesota state highway maps will 
contain a reference to the States’ Equal Rights 
Law. 


Education 


From its inception the Commission has felt 
that the possession of accurate and balanced 
information is the beginning of a sound human 
relations program, and that a well-informed citi- 
zen is a constructive citizen. During 1956, its 
state-wide education program has moved for- 
ward. 


1. The Director and several members of the 
Commission have spoken before 522 schools, col- 
leges, civic and religious organizations in various 
parts of the state. 


2. Periodical news releases have appeared and 


"at the request of the Commission through its 


Citizens’ Committees on Human Rights and 
Fair Employment Practices newspaper editorials 
on Human Rights Day, December 10, appeared 
across the state. 
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3. This year, the Commission coordinated the 
observance of Citizenship Day, September 17. 
Representatives of 18 Veterans, state and civic 
groups were called together and an appropriate 
observance outlined. A 15-minute tape record- 
ing was made in which messages were brought 
from the Governor, a Federal Judge, 2 newly 
admitted citizens and a disabled veteran. These 
tapes were broadcast over 57 radio stations in all 
parts of the State. A continuing committee has 
been set up for an even more effective observ- 
ance next year. 

In conjunction with the State Fair Employ- 
ment Practices Commission, 12 Citizens’ Com- 
mittees on Human Rights and Fair Employment 
Practices have been set up across the state. These 
Committees are advisory to the two state com- 
missions and promote a program of bettering 
human relations in their local communities. Such 
committees are now functioning in Albert Lea, 
Austin, Detroit Lakes, Fairmont, Granite Falls- 
Montevideo, Rochester, Fergus Falls, Virginia, 
Owatonna, Moorhead and Fairbault. Confer- 
ences with real estate officials and residents of 
suburban areas are being held and efforts will 
be made to develop Citizens’ Committees on 
Human Rights and Fair Employment Practices 
in these suburban areas. 


Legislation 


A sub-committee on legislation has been set 
up under the chairmanship of Professor Robert 
C. McClure of the University of Minnesota Law 
School. It now has under consideration amend- 
ments to the Equal Rights Statute, legislation 
in the field of the Indian and migrant workers as 
well as the matter of the Commission budget 
and future framework. 


Publications and Literature 


Lack of funds have prevented the issuance 
of any new printed literature. However, the 
Commission has issued 2 new mimeographed 
booklets, “An Analysis of Questionnaires on In- 
dians Working in Minnesota” and “The Migrant 
Worker 1956 Report”. Funds have now been 
made possible for the publication of a folder on 
housing and early in January the Commission 
will release a new folder, “Fairplay in Housing”. 

The sub-committee on publications of which 
Mr. Walter Eldot of Duluth is chairman has 
under consideration the issuance of several new 


publications as soon as the required funds are 
available. 


General Projects 


The General Projects Committee had the re- 
sponsibility of initiating new projects for the 
Commission. Under the chairmanship of Mr. 
Samuel Scheiner, the promotion of Citizenship 
Day, mentioned above was successfully spon- 
sored. Other areas have been the participation 
of the Commission in the programs of the St. 
Paul and Minneapolis Police Training Schools 
and participation in conference on the problems 
of the aging citizens and Youth Conservation, 
the Human Relations booths at the Minnesota 
State Fair and at the Human Rights Fair at the 
Nicollet Hotel. 


Summary 


It is no accident that the year 1956 has seen 
constructive progress in human relationships in 
the State of Minnesota. One has only to go back 
10 or a short 15 years to recognize the tre- 
mendous changes that have taken place. The 
present position of members of the state’s minor- 
ity groups is far better than any have known in 
the past—better indeed, than their most optimis- 
tic friends could have predicted fifteen years 
ago. But it would be an error to look only 
backwards and to see only the gains. For 
despite striking gains on the economic front 
minority groups do not yet share fully in the 
opportunities which the economy of this state 
presents. 

In Minnesota 17,000 Negroes, 18,000 Indians, 
4,000 Mexicans and 1,000 Orientals are still far 
from having equality of opportunity, and to 
reach this goal they need much help. They need 
better education, better health services, more 
agricultural extension work, easier credit. 

Without men of ability and good will in both 
the disadvantaged and dominant groups, no 
significant changes are likely to take place. 

This year has seen relatively little progress in 
the field of housing. The focus is now shifting 
to the new suburban areas. Construction of the 
proposed new freeways will undoubtedly further 
complicate the problem of housing for minority 
groups since present plans for such freeways 
are routed through areas now occupied by these 
groups. 

The decisions of the Supreme Court in the 
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school segregation cases has highlighted prob- 
lems in education as it affects minority group 
children in Minnesota. 

Serious difficulties still exist in the realm of 
interfaith circles and are now manifested in 
housing, employment and resort accomodations. 

The above point up some of the continuing 


problem areas in our State. Seeking solutions to 
them is a challenge to both government, private 
organizations, and the citizens of the State. 

It is a task to which the Governor's Human 
Rights Commission will dedicate its efforts dur- 
ing the coming year. 





EMPLOYMENT 


Fair Employment Laws—New Mexico 


The 8th Annual Report of the New Mexico Fair Employment Practices Commission was made 
for the fiscal year ending June 30, 1956. Portions of the report and the commission’s Rules 
on Pre-Employment Inquiries are reproduced below. _ 


* bd * 


FAIR EMPLOYMENT PRACTICE 
COMMISSION 


Resume of Activities 


The New Mexico Fair Employment Practice 
Commission held three regular meetings in the 
office of the State Labor Commissioner, State 
Capitol, Santa Fe, during the fiscal year ending 
June 30, 1956. 

At their first meeting held August 11, 1955, 
the complaint of Johnny Saenz which had 
previously been investigated by the Commission 
was further considered. 

Mr. Saenz alleged that he had been dis- 
criminated against by the Chino Mines Division 
of the Kennecott Copper Corporation, Santa 
Rita, New Mexico, because of his race, in the 
Company’s failure to promote him from a track 
laborer to the classification of lineman. 

In previous investigations by the Commis- 
sion’s Director it was found that Mr. Saenz’s 
lack of training and work experience had failed 
to qualify him as a lineman. Mr. Saenz then 
made application with the Electrician’s Local 
Joint Committee on Apprenticeship training, to 
enter their training program in order that he 
might be taught the lineman’s trade. 

After further investigation of this complaint 


by the Director it was found that Mr. Saenz ° 


had failed to meet the necessary apprenticeship 
qualifications pertaining to education, as estab- 
lished by the Electrician’s Local Joint Commit- 
tee on Apprenticeship training and he was so 


advised by the Chairman of this Committee. 
Upon receipt of a letter from the Chairman of 
this Committee advising the Commission of the 
lack of Mr. Saenz’s qualifications as an ap- 
prentice training, the Commission agreed to 
close Mr. Saenz’s case and so advised all in- 
terested parties that the Commission found no 
evidence of discrimination by the Chino Mines 
Division of the Kennecott Copper Corporation 
against Mr. Saenz. 

The Commission reviewed a complaint filed 
by Mr. Cecil Sayles against the Mountain States 
Telephone and Telegraph Company, . Albuquer- 
que, New Mexico. 

Mr. Sayles complained that he had made ap- 
plication to this Company for employment as 
telephone repairman, two months prior to filing 
his complaint with the Commission, and had not 
received any response from them. Mr. Sayles 
requested the Commission to investigate and 
determine why the failure of the Company to 
advise him regarding this application for em- 
ployment. 

The Commission agreed that Mr. Sayles should 
make his own inquiry as to the status of his 
application and advise the Commission after 
he made a further investigation if he felt that he 
was being discriminated against because of his 
race, color, religious creed, national origin or 
ancestry. No further communications have been 
received from Mr. Sayles at the time this report 
has gone to press, therefore the Commission has 
considered this case closed. 

At the meeting of the Commission held on 
January 16, 1956, consideration was given to the 
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complaint of Mr. Vernon Mackey filed with 
this Commission against the McVain and Bar- 
low, Inc., while employed by them on a pipe 
line construction project at Eunice, New Mex- 
ico. 
Mr. Mackey alleged that he had been dis- 
criminated against because of his race, for the 
failure of the employer to furnish the proper 
drinking water facilities on the project thereby 
causing him to resign, after he was denied a 
drink of water from the personal water can of 
one of the employees. 

After an investigation by the Director and also 
Commission member Rev. J. H. Horton, also 
after receiving written statements from the em- 
ployer, it was found that an effort had been 
made by the Employer’s Superintendent on the 
project to procure water for Mr. Mackey, but 
after having done so, by that time Mr. Mackey 
had decided to quit his job and return to his 
home in Hobbs, New Mexico. 

The Commission agreed that there was no 
wilful intent on the part of the Contractor to 
discriminate against Mr. Mackey as the evidence 
showed that the employer did furnish the proper 
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drinking facilities as soon as possible after Mr. 
Mackey’s wishes were known. Investigations 
also disclosed that the McVain and Barlow 
Company have always supplied the necessary 
drinking water facilities on all of their construc- 
tion projects. It was the decision of the Com- 
mission to close Mr. Mackey’s case because of 
lack of any evidence that would indicate that 
Mr. Mackey had been discriminated against by 
this Company. 

During the fiscal year ending June 30, 1956, 
the Commission reviewed several employer's 
application for employment forms, that had 
been submitted for consideration. In cases where 
the questions contained therein were considered 
to be of a discriminatory nature the Commission 
recommended that such questions be deleted. 
In all cases the employer cooperated fully with 
the Commission’s recommendations. 

The Fair Employment Practice Commission 
was represented by Commission member Rev. 
J. H. Horton at the annual Conference of Com- 
missions Against Discrimination held in Toronto, 
Ontario, Canada, June 4 to 6, 1956. 

2 * Sf 


Fair Employment Practice Commission Rules on Pre-Employment Inquiries 


Published under Authority of Section 8(d) of Chapter 161 
Laws of New Mexico 1949 


Subject 


Name 


Lawful Inquiries 


Have you worked for this com- 


Unlawful Inquiries 


Original name, if name has been 
changed by court order or otherwise. 


Birthplace of applicant, his parents, 
spouse or other relatives. Require- 
ment that applicant submit birth cer- 
tificate, naturalization or baptismal 
record. 


pany under a different name? 
Maiden name of married woman 
applicant. 
Address or duration Place of residence. How long a 
of residence resident of this state or city? 
Birthplace 
Age Requirement that applicant state 


his age and submit proof thereof 
in the form of certificate of age 


Requirement that applicant produce 
proof of age in the form of birth cer- 
tificate or baptismal record. 


or work permit issued by school. 


Religion or creed 


of worship? 


Do you regularly attend a house 


Applicant’s religious denomination or 
affiliations, church, parish, pastor, or 





Subject 


Photograph 


Race, color 


Citizenship 


National origin 


Languages 


Education 


Experience 


Character 


Relatives 





Lawful Inquiries 


Color of eyes and hair. 


Are you a U.S. citizen? If not, Do 
you intend to become one, and 
have you the legal right to re- 
main permanently in U.S.P Do 
you intend to remain permanent- 
in U.S.? Have you been interned 
or arrested as an enemy alien? 
Are your parents and spouse US. 
citizens? 


What foreign languages do you 
read fluently? Write fluently? 
Speak fluently? 


Applicant’s academic, vocational 
or professional education; the 
public and private schools he has 
attended. 


Applicant’s work experience; the 
countries he has visited. 


Have you ever been arrested or 
convicted of crime? If so, when, 
where? Disposition of offense? 


Names of applicant’s parents, 
spouse and minor dependent chil- 
dren. Address (within U.S.) of 
parents, spouse and minor de- 
pendent children. Names of re- 
latives already employed by this 
company. Do you live with your 
parents? If not, with whom do 
you live? What family have you? 
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Unlawful Inquiries 


religious holidays observed. Appli- 
cant may not be told “This is a 
Catholic (Protestant or Jewish) or- 
ganization.” 


Requirement that applicant affix 
photograph to application form. Re- 
quest that applicant, at his option, 
submit photograph. Requirement for 
photograph after interview but be- 
fore hiring. 


Complexion or color of skin. 


Of what country are you a citizen? 
Are you naturalized or native-born? 
When did you acquire citizenship? 
Requirement that applicant produce 
naturalization papers or first papers. 
Whether parents or spouse are 
naturalized or native-born US. 
citizens; date when they acquired 
citizenship. 


Applicant’s lineage, ancestry, national 
origin, descent, parentage; nationality 
of applicant, his parents or spouse. 


Mother tongue; language commonly 
used by applicant; how he acquired 
ability to read, write, speak, a foreign 
language. 


Name of any relative other than par- 
ents, spouse and minor dependent 
children. Address of any relative, 
other than the address (within U.S.) 
of parents, spouse and minor depen- 
dent children. 





i 
1 
{ 
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Subject Lawful Inquiries Unlawful Inquiries 

Notice in case of Name and address of person to Name and address of nearest rela- 

emergency be notified in case of accident or __ tive to be notified in case of accident 
emergency. or emergency. 

Military experience Applicant's military experience in Applicant’s general military experi- 
U.S. Armed Forces or State Mi- ence. 
litia; the branch of U.S. Army, 
Navy, etc. 

Organizations Organizations of which applicant _List all clubs, societies and lodges to 
is a member, excluding organiza- which you belong. 


tions the name or character of 
which indicates race, creed, color 
or national origin of its members. 


References Who suggested that you apply 
here? 

Limitations The term employer includes any person employing four or more persons 
Section 3 in same kind of employment. It does not include a religious corporation 
Chapter 161 or association, or a social or fraternal club not organized for profit. 

Laws 1949 


The term employee does not include any individual employed by his 


parents, spouse or child or in the domestic service of any person. 
2 2 2 
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Fair Employment Laws—New York 


Herbert R. JOHNSON et al. v. FISHER BODY DIVISION, GENERAL MOTORS CORPORA- 
TION 


State Commission Against Discrimination, New York, February 27, 1957, Case Nos. C-4115-56 etc. 


SUMMARY: Seven Negroes brought complaints against plants of the Fisher Body Division 
of General Motors Corporation in Westchester county, New York. The complaints were 
brought before the State Commission Against Discrimination and alleged that the complain- 
ants were denied employment or promotion by the plants solely on the basis of race or color. 
After extensive investigations and conferences the Commission determined that there was 
no substantial evidence of discrimination in initial employment at the plants but expressed 


some doubt as to promotion practices. The complaints were dismissed with leave to file for 
reconsideration. 


CARTER, Investigating Commissioner. by the unusual circumstances which gave them 
impetus. For a number of years the employment 

DETERMINATION AFTER policies of the two divisions of the General 
INVESTIGATION AND CONFERENCE Motors Corporation located in Tarrytown, 


Westchester County, New York—namely Chev- 
The scope and the duration of the investiga- _ rolet and Fisher Body—have been suspect among 
tion of these complaints have been determined Negro residents of this county. In the Negro 
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community it has been generally accepted that 
the opportunities of Negro citizens for employ- 
ment and promotion in these plants were sub- 
ject to certain restrictions. This opinion has 
not been confined to the Negro segment of the 
general population, being shared by a number 
of others whose interests in the total welfare 
of the community impelled concern for the em- 
ployment opportunities of all its citizens with- 
out regard to their race or creed or color or 
national origin. 

In 1949 this suspicion found expression in 
the filing of five complaints with the State 
Commission Against Discrimination charging 
discrimination in employment on the basis of 
race and color, in violation of the Law Against 
Discrimination, by the Chevrolet Division of 
General Motors Corporation. These complaints 
were thoroughly investigated by the Commis- 
sion. After the investigation all of the com- 
plaints were dismissed on a finding of no 
probable cause to credit the allegations of the 
complaints. Notwithstanding the fact that the 
complaints were dismissed, the investigating 
commissioner submitted eight recommendations 
which she deemed desirable as measures to 
eliminate and prevent discrimination by the 
respondent Chevrolet Division of General 
Motors Corporation. 


[Suspicion Not Allayed} 


The finding of no probable cause to credit 
the allegations in the complaints in these cases 
did not allay the suspicions which continued to 
envelop the hiring policy of the General Motors 
Corporation in Tarrytown. Fed by rumor and 
conjecture during the intervening years, these 
harbored suspicions were bruited about the 
community. Ultimately, the agitation assumed 
the form of organized protest. A Citizens Com- 
mittee to Eliminate Discrimination at General 
Motors was organized. In the NewsLetter of 
the Urban League of Westchester County of 
December 5, 1955 there appeared under the 
caption, “GM—Giant in Industry but Pygmy in 
Community,” the following comment: “Are you 
aware that the largest employer in Westchester 
County, the General Motors plants in Tarry- 
town employ no Negro persons as foremen or 
clerical workers. . . . Their products rank high, 
but their human relations attitudes rank low.” 
A resolution passed by the White Plains Branch 
of the National Association for the Advancement 


of Colored People declared that it is the “con- 
sensus of the Negro community that General 
Motors has violated the Law Against Discrimi- 
nation for ten years in its plants at Tarrytown, 
New York, by maintaining an employment pat- 
tern that has had the unfair and reprehensible 
result of no Negroes being advanced to fore- 
man and no Negroes being hired in white collar 
categories.” In the March, 1956, issue of the 
official publication of Local 664 of UAW, which 
represents the employees, there is an open letter 
to resident managers of Chevrolet and Fisher 
Body divisions of General Motors over the 
signature of the president of the union urging 
the end of discrimination against Negroes in 
the clerical and supervisory categories of em- 
ployment, which ‘reads in part: “We have re- 
cently been reminded that unfortunately, at 
least here in Tarrytown, the public statements 
of General Motors Officials and their hiring of 
white collar workers and promotional policies 
are as far apart as the poles. In neither the 
Chevrolet nor Fisher body plants is there one 
Negro in the white collar or supervisory class. 
. . . We of the UAW call on you to live up to 
those loudly proclaimed statements and strongly 
urge that you consider hiring of Negroes in the 
white collar jobs in promotions to supervisory 
positions.” In addition, there were other charges 
made by individuals to the effect that Negroes 
were given “maintenance jobs and less desirable 
production jobs;” that respondent maintains a 
quota system “wherein a low ratio of Negroes 
to whites are hired.” 


[Eight Complaints Filed] 


Following a series of meetings and con- 
ferences of interested groups in which the total 
General Motors operation in Westchester 
County was brought under attack, eight com- 
plaints charging discrimination because of race 
and color were filed against the Fisher Body 
Division of General Motors Corporation in 
1955-56. The first complaint of this series was 
filed in August of 1955, the remaining seven 
were filed during 1956. Four of these eight 
complaints charged the respondent with refusal 


. to hire and 4 charged respondent with refusal 


to upgrade because of race and color, in viola- 
tion of the Law Against Discrimination. 
These specific verified complaints dramatized 
the general charges alleging discrimination 
which had been leveled against General Motors 
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management by individual citizens as well as by 
civic organizations and social agencies interested 
in the problems of human relations in West- 
chester County. The charges, which received 
widespread publicity, were that because of 
discrimination on the basis of race and color 
there were no Negroes elevated to supervisory 
jobs as inspectors or foremen in either the Chev- 
rolet or the Fisher Body Division of General 
Motors; that for the same reason no Negro 
women or men had ever been employed in cleri- 
cal positions in either plant; and that there was a 
deliberate policy of limiting the number of 
Negro original hires. 

The investigation of these specific complaints 
has not been confined to an examination of the 
particulars of the individual complaints but 
has comprehended an examination of the hiring 
policy and the employment pattern of the Fisher 
Body Division of General Motors Corporation, 
the respondent, and, because of the sweeping 
character of the charges, a reexamination of the 
employment pattern and the hiring policy of 
the Chevrolet Division of the General Motors 
Corporation. 

As to the four complaints which allege refusal 
to hire because of race and color, an investi- 
gation has been made pursuant to Section 297 
of the Law Against Discrimination. In each 
instance the respondent maintained possibility 
of hire of each of these persons still existed at 
the time of filing of the complaint; that out of 
hundreds of applicants selection is made from 
applications which carry no notation of race or 
color and jobs are filled as needed but not in 
chronological order from this list of job ap- 
plicants. 


1. Herbert R. Johnson, 116 Waverly Street, 
Yonkers, New York Complaint filed: 
January 28, 1956. (Case No. C-4115- 
56) This complainant declared that 
he had been applying for employment 
as a polisher and undercoater from 
October 1955 to December 1955; had 
never received acknowledgment of at 
least six applications. Examination of 
data on the employment application 
form filed by the complainant re- 
vealed the fact of missing digits from 
one of his hands. Respondent states 
that although this does not make for 
total disqualification, it does indicate 
possible limitation of his efficiency in 


some operations. Therefore, complain- 
ant would not be a primary choice. 


2. Clara M. Hunt, 108 Winthrop Avenue, 


New Rochelle, New York. Complaint 
filed: January 28, 1956. (Case No. 
C-4118-56). This complainant charged 
that she had applied for a job as 
factory worker on a number of oc- 
casions since 1953 but never suc- 
ceeded in securing employment and 
more recently she applied in Septem- 
ber 1955 for assembly line work. The 
investigation disclosed no hiring in 
September during the period of model 
changeover. The records further indi- 
cated that: during October 1955 no 
women were employed; in January 
1956 no women were employed. In 
answer to interrogation on the employ- 
ment application, “Do you have any 
relatives working for this company?” 
complainant answered in the affirma- 
tive and entered the name, Charles 
Hunt. 


8. Arrice C. Moore, 465 West 168rd Street, 


New York, New York. Complaint 
filed: January 28, 1956. (Case No. 
C-4118-56). This complainant states 
that he first applied in person at re- 
spondent’s plant for a polishing or 
sanding job sometime in July, 1955; 
that the second time he applied, was in 
August or September, 1955 at which 
time he filled out and mailed his ap- 
plication; and the third*time he ap- 
plied in person during October, 1955. 
Examination of the record reveals that 
the complainant was employed by the 
respondent from early 1953 to March 
25, 1954; was laid off because of plant 
shutdown; on reopening was requested 
to report April 12, 1954 but declined 
to do so. Failure of employment after 
latest application in no way the result 
of previous record of failure to return 
after layoff. The respondent maintains 
complainant is still eligible for em- 
ployment. 


4. Henry Washington, 2553 Eighth Avenue, 
New York, New York Complaint 
filed: January 28, 1956. (Case No. 
C-4119-56). This complainant states 
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that he applied at respondent's plant 
for a polisher’s job on three occasions: 
first in September, 1953, then in May, 
1955, and again on or about January 
12, 1956. The investigation discloses 
that he first applied October 28, 1955. 
In answer to interrogation on the ap- 
plication form, “Do you have any 
relative working for this company?” 
Complainant indicated that he had a 
brother employed by respondent. 


In two of these complaints relatives of the 
complainants were employed by the respondent. 
In another, the complainant previously worked 
for the respondent and after layoff rejected the 
invitation to return. The evidence in these 
three cases will not sustain a finding of probable 
cause to credit the allegations of the complaints 
that the complainants were refused employment 
because of their race and color. In the fourth 
case in this group, the statement of the re- 
spondent that the complainant’s physical handi- 
cap, while not wholly determinative, served 
to limit his availability, cannot be gainsaid. 
Here, again, no probable cause is found to credit 
the allegations of the complaint. 

During the period January, February, March 
and April 1956, 129 new employees were hired 
by the respondent. None of the complainants 
was hired. Although no analysis has been made 
of attitudes of special groups, evidence is lack- 
ing to support the suggestion that community 
pressures designed to limit or control Negro 
population increase was exerted to influence 
respondent to stabilize Negro employment by 
establishment of a Negro quota. Because such 
an opinion might be derived from the failure 
of respondent to employ these four complain- 
ants whose applications pre-dated those of many 
hired in the first four months of 1956, the in- 
vestigating commissioner requested respondent 
to reinstate the complainants’ applications and 
offer each of them employment at the first op- 
portunity which presented itself. The respon- 
dent acceded to this request. The investigating 
commissioner was advised on October 25, 1956 
as follows: 


“On October 8, 1956 Fisher Body Division 
plant at Tarrytown, New York, sent for 
Herbert Johnson, Arrice Moore, Henry 
Washington. Washington and Moore re- 
ported to the plant and after being inter- 
viewed and examined they were hired to 


commence work on October 9th on the 
second shift in the trim department. John- 
son did mot respond to the request to 
report to the plant and as of October 17, 
1956 no word had been received from 
Johnson. 

“As of October 8th there were no openings 
for female employees and hence Clara 
Hunt was not sent for. As of October 16th 
there were 6 female employees who had 
been laid off because of the return of other 
employees from leaves of absence. There is 
a possibility that two or three more may be 
laid off. While these are all temporary em- 
ployees, they will be recalled before con- 
sideration can be given to Miss Hunt. 
However, she will be given the first op- 
portunity after that to qualify for employ- 


ment.” 


Refusal to promote constituted the basis for 
four other complaints. One of these, the case 
of Charles Coleman (Case No. C-3991-55), is 
treated separately since it was filed in August 
of 1955 and was investigated by Commissioner 
Conway. The decision in this case was held 
pending the completion of the investigation of 
the other complaints.* The remaining three 
complaints have been investigated by the in- 
vestigating commissioner herein, in accordance 
with Section 297 of the Law Against Discrimi- 
nation. 


1. Wesley Buckner, 661 Rosedale Avenue, 
Bronx 72, New York, Complaint filed: 
March 14, 1956. (Case No. C-4160- 
56). Complainant was first employed 
by respondent as a polisher on June 
23, 1953. At the time of the investiga- 
tion (March 27, 1956) complainant 
received the established wage of $2.15 
per hour plus a 6c per hour cost of 
living bonus, make a total of $2.21 per 
hour. 

In his complaint, complainant de- 
clares that he has sought promotion to 
the inspection department or as fore- 
man and this promotion has been 
continously denied because of his race 
and color. 

Respondent maintains that two fac- 
tors determine promotion in any de- 


* Complainant has in [no] way been prejudiced 
thereby, having received promotion during the 
course of the investigation. 
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partment—“When ability, merit and 
capacity are equal, employees with 
longest seniority will be given prefer- 
ence.” In the opinion of the respon- 
dent’s officials, nothing in _ the 
complainant’s record shows his qual- 
ifications excel those of many other 
men in the department and if he met 
the test of merit, his lack of seniority 
would disqualify him. Respondent 
submitted to the investigating commis- 
sioner the names of all inspectors as 
of May 11, 1956, the dates of their 
first employment, the dates of their 
promotion, and the job held at the 
time of promotion. All inspectors had 
earlier seniority dates than the com- 
plainant; all but one of the foremen 
had earlier seniority dates than the 
complainant. Respondent declared 
that this person, a college graduate, 
had exceptional qualifications. The 
union verified the respondent’s con- 
tention that where merit is established, 
seniority is the controlling factor in 
elevation to supervisory category. Re- 
spondent noted three reprimands for 
careless workmanship on the part of 
the complainant which would be taken 
into consideration in evaluating him 
for promotion. 


2. George Wilson, Jr., 1689.Randall Ave- 


nue, Bronx 72, New York. Complaint 
filed: March 14, 1956 (Case No. 
C-4161-56) Complainant was employed 
on May 12, 1953 as an assembler. He 
declares in his complaint that his re- 
peated efforts to secure promotion to 
plant inspector or plant protection de- 
partment were futile because of his 
race and color. The same situation 
prevails here as in the case of Wesley 
Buckner. All inspectors had greater 
seniority than the complainant save 
one, the opening to which this em- 
ployee was assigned as inspector being 
in the paint department where he had 
been a glaze sprayer. Complainant, 
according to respondent, had been 
assembler and garnish molder in the 
trim department and wherever possi- 
ble departmental vacancies are filled 
from within the same department. 


The respondent noted complainant’s 
participation in an unauthorized strike, 
and the un-cooperative attitude he 
displayed as elements which would 
influence consideration for promotion. 
The rule of seniority plus merit like- 
wise holds for promotion to the 
protection department. Respondent 
submitted to the investigating com- 
missioner a list of plant patrolmen 
working in the plant protection de- 
partment, the date of their original 
hire and promotion. In this depart- 
ment, according to the record, the 
man with the least seniority had 14 
years more service than the com- 
plainant. Here, again, the union 
joins the respondent in its emphasis 
on the exclusive nature of the seniority 
provision. Violation of the rule of 
seniority would constitute legitimate 
grounds for invocation of the griev- 
ance procedure of the collective 
bargaining agreement and union of- 
ficials declared that any such violation 
would provoke immediate action on 
the part of the union. 


In these two cases involving promotion to 
status of foreman or inspector of plant pro- 
tection the facts compel a finding of no probable 
cause. The rule of seniority, even if all things 
otherwise were equal, provides the answer to 
these complainants’ inability to attain promo- 
tion to the supervisory classification. It could 
not be shown in these two complaints that ap- 
plication of the rule was dictated by considera- 
tions of race and color. If there were other 
Negroes possessing seniority and merit who as 
of this date were by-passed, and this has been 
charged, they have been disinclined to file veri- 
fied complaints. 


3. Joseph Bowman, 1678 Lafayette Ave- 
nue, Bronx, New York. Complaint 
filed: March 5, 1956 (Case No. 
C-4150-56) The complainant, first 
employed on May 11, 1958 as a 
polisher, declares in his verified com- 
plaint that he sought transfer to a job 
as electrician’s helper for which he 
filed applicaticn but was denied op- 
portunity because of his race and 
color. Respondent declares, and the 
industry-wide collective bargaining 
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agreement consummated in 1950 sup- 
ports the declaration, that the helper 
classification as such was in the pro- 
cess of elimination when the com- 
plainant was employed. According to 
the respondent, only two men have 
been put in the helper classification 
since 1950. A new agreement negoti- 
ated on June 12, 1955 states: “The 
maintenance helper classification shall 
be eliminated except during periods 
of model changeover.” During model 
changeovers or factory rearrangement, 


helpers are used in the skilled trades. — 


These men are employees who, after 
the changeover, return to their regular 
employment. The 1955 model change- 
over period extended from September 
11, 1954 to September 27, 1954. There 
were 380 electricians’ helpers during 
the 1955 model changeover who were 
returned to their regular employment 
at its close. The latest seniority date 
in this group was 1933. Respondent 
pointed to reprimand unchallenged 
which, though not a factor in future 
promotional opportunities, was in 
complainant's record during the 
period. During the 1956 model 
changeover no electricians’ helpers 
from production were used, according 
to the respondent’s statement. The 
only employees from production used 
as helpers were 15 millwright helpers 
whose seniority dates range from 
May 15, 1925 to January 2, 1929. 


Here, again, a finding of no probable 
cause is made to credit the allegation 
in the complaint. Failure to appoint 
complainant to the helper classifica- 
tion would seem to arise out of a 
policy in regard to this category which 
had its inception long before the com- 
plainant was hired. The policy 
enunciated in the collective bargain- 
ing agreement prior to the complain- 
ant’s employment itself cannot be said 
to have been motivated by discrimina- 
tory intent. 


Respondent admitted that there were 
no Negroes employed in clerical po- 
sitions in the offices. There are ap- 
proximately 60 people employed in 


clerical positions in the following 
broad divisions: Accounting, Medical, 
Material, Personnel, Payroll, Pur- 
chasing, Labor Standards. The ab- 
sence of Negroes in this department, 
according to respondent, is not the 
result of any discriminatory hiring 
policy. The respondent’s Director of 
Industrial Relations, while not pre- 
tending to have knowledge of all who 
apply, stated that during his tenure, 
upwards of five years, he knew of no 
Negroes who had applied for clerical 
work. Respondent official further de- 
clared that the rate of turnover was 
very low and that not more than a 
half dozen new people had been hired 
in clerical categories in the last three 
or four years. 


Not company policy but the operation of the 
rule of seniority, according to both union of- 
ficials and respondent officers, accounts for the 
absence of Negro foremen.. The Negro ele- 
vated to the category of foreman is a develop- 
ment which will occur, according to respondent’s 
officials, in the not too distant future as Negroes 
acquire seniority status. 

As for inspectors or skilled employees, on 
November 19, 1956 respondent’s personnel of- 
ficer submitted the names of 4 men whom he 
believed to be Negroes who are in the job 
category of inspector, although a list of inspec- 
tors submitted in May contained the names of 
no Negroes. These men were all appointed dur- 
ing the course of this investigation in the year 
1956, the date of their appointment being: 


James Cheatham—October 29, 1956 
Calvin Harris—August 20, 1956 
Clinton Linton—November 5, 1956 

Sam Wallace—November 12, 1956 


The respondent submitted, also, the name of 
an electrician trainee and three Negro process 
checkers and the dates of their employment: 
William Brooks appointed May 29, 1955; Ray- 
mond Bell, January 25, 1954; Ernest Twitty, 


. May 29, 1955; and James Twitty, May 7, 1954. 


The process checker category, according to the 
respondent, falls within the clerical function 
but is a plant operation. Respondent maintains 
that there is no so-called leader job classification 
in its Tarrytown plant. 
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THE CHEVROLET DIVISION 


The employment pattern of the Tarrytown 
Chevrolet Division had been the object of 
previous Commission inspection and examina- 
tion during the processing of complaints filed 
in 1949 and later, in 1950, when a review was 
made of the hiring policy and employment pat- 
terns following Commission practice. In the 
absence of a physical count one cannot be exact, 
but visual observation of the operations in these 
plants would appear to refute the charge that 
there is a policy of stabilization of Negro em- 
ployment by the establishment of a quota or 
limitation of Negroes on the basis of race at 
initial hiring. The investigating commissioner 
noted along the assembly line that Negroes and 
white worked together in almost every phase of 
the operation, and the field representative ob- 
served that about 50 per cent of those in the 
cafeteria were Negroes dining with their fel- 
low workers without segregation in any form. 
There are 40 people employed in clerical jobs 
in the Chevrolet Division and an additional 160 
people employed in clerical categories in a 
separate department, the Sales Accounting Di- 
vision, housed in the same building but having 
separate supervision and direction. 

Insofar as the clerical and foreman categories 
are concerned the Chevrolet Division of the 
General Motors Corporation presents the same 
picture as does respondent. According to the 
Personnel Director, the rare vacancies which 
occur in the clerical department at Chevrolet 
are, for the most part, filled by recommendations 
of other employees and during his tenure he 
cannot recall seeing a Negro applying for a job 
in the clerical division. A later report sub- 
mitted by respondent’s Controller in charge 
of the accounting department presented a 
slightly different picture than that outlined by 
the Director of Personnel. The Controller indi- 
cated that about 6 Negroes had applied for jobs 
in this department in the past two years. None 
was hired, according to his statement, either 
because the applicant lacked the proper quali- 
fications or because no vacancies existed at the 
time. 

In response to the investigating commission- 
er’s request for the names of any Negroes em- 
ployed by Chevrolet Division as inspectors, 
leaders or skilled craftsmen, the General Motors 
Corporation has submitted the names of those 
believed to be Negroes who are in the classifi- 
cation of utilityman and leader with the follow- 


ing description of the responsibilities and duties 
embodied in each of these classifications: 


“The term ‘leader’ is generally associated 
with non-productive occupational classifica- 
tions used in connection with skilled main- 
tenance work and skilled tool and die work. 
It is used also in other unskilled non-pro- 
ductive occupational classifications. Gen- 
erally speaking a leader would be an 
employee who has had experience in all 
phases of work in his group. He must have 
the foresight to plan the work and possess 
the ability to interpret and execute the 
instructions of supervision. He possesses the 
knack of coordinating men in his group for 
efficient completion of the job assigned. He 
must have the ability to direct one or more 
crews and work with the employees in the 
group he is directing, as the work assign- 
ment requires. 

“The term ‘utilityman’ is basically the same 
as the term ‘leader’ except that the utility- 
man is an employee who possesses experi- 
ence and knowledge in all phases of the 
work in the particular area to which he is 
assigned. He must have the ability to per- 
form, or assist others in performing, any 
operation necessary to maintain or expe- 
dite production within his assigned area. 
He trains or assists new or inexperienced 
operators. He relieves operators where 
necessary without any decrease in quantity 
or quality of production. 

“The distinctions between the job descrip- 
tions covering ‘leaders’ and ‘utilitymen’ are 
technical in nature because of the general 
association of ‘utilityman’ with productive 
operations and the association of ‘leaders’ 
with non-productive operations, both skilled 
and non-skilled. 

“With respect to your request that you be 
furnished with the names of any non-whites 
who are employed by Chevrolet in the 
‘leader’ or ‘utilityman’ classification or as 
inspectors, or in any skilled trade category, 
the following information is submitted for 
your consideration. The determination that 
the employes listed may fall in the non- 
white category was made from visual ob- 
servation only. As you know, no records 
concerning the race, creed, color or national 
origin of applicants or employes are main- 
tained by the Corporation or any of its 
employing units in the State of New York. 
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“Date promoted Seniority 

to present job Employe Name Classification Date Shift 
1/9/56 Harold Marcano Utilityman-Assembly 6/2/47 Ist 
8/1/56 George Owens Utilityman-Assembly 12/29/46 1st 
10/8/56 Melvin Dickey Utilityman-Assembly 5/20/48 lst 
7/23/56 Moses Henton Utilityman-Assembly 12/27/46 Ist 
9/10/56 Vernon Hunt Utilityman-Assembly 10/27/54 Ist 
5/16/55 Cornelius Lewis Utilityman-Assembly 10/22/54 Ist 
10/22/56 Frank Brown Utilityman-Assembly 7/30/55 2nd 
12/12/55 Edward Boatswain Utilityman-Assembly 10/1/54 2nd 
9/10/56 ® Arnold Campanella Utilityman-Assembly 11/29/54 2nd 
1/16/56 Enos Claytor Utilityman-Assembly 4/17/58 . 2nd 
7/25/55 Richard Vaden Utilityman-Assembly 11/23/58 2nd 
9/12/55 Noel Dunn Utilityman-Assembly 4/26/53 2nd 
7/15/40 David Parker Janitor-Leader 11/19/28 Ist 
10/22/56 Clifford Jones Inspector-Assembly 9/8/47 Ist 
8/18/56 Isaac Jackson Inspector-Assembly ~ 4/30/58 2nd 
9/10/56 Dennis Carey Inspector-Assembly 11/80/54 2nd 
12/18/54 Elijah Lewis Insp-Road & Roll Test 3/9/48 2nd 
2/6/56 Herbert Palmer Insp-Road & Roll Test 12/15/54 2nd 
10/22/56 Charles V. Johnson Booth Cleaner-Exhaust 9/25/46 2nd 

Stack & Conveyor-Leader 
5/28/55 Charles Douglas Electrician-Trainee 6/23/52 Ist” 





THE GENERAL PATTERN 


Throughout the investigation the General 
Motors Corporation, for the most part, has ex- 
tended to the Commission cooperation in its 
efforts to unearth the facts. The Corporation 
officials were reluctant to make a count of 
Negroes employed in each job category on the 
ground that such a procedure had elements of 
danger to internal employee relations; but Gen- 
eral Motors officials invited representatives of 
the Commission to unrestricted visual inspection 
of the plants and their operation and offered 
space in the plants to the Commission's staff 
for the examination of personnel records. It is 
apparent that examination of personnel records 
by the Commission’s staff would not reveal race 
or color. However, a field staff representative of 
the Commission and the investigating com- 
missioner himself visited both plants and care- 
fully observed the work of the employees and 
the incidence of Negro employment in the 
various job categories. 


During a conference with the investigating 


commissioner, union officials estimated that as © 


of that date, after layoffs had been in progress, 
there were about 1600 Negro employees out of 
approximately 3800. This estimate may be con- 
jectural but it coincides with the impression 


made after visual inspection of the operations in 
both plants. 

Although the specific verified complaints have 
been dismissed with a finding of no probable 
cause to credit the allegations set forth in the 
complaints, there are certain aspects of the pat- 
tern of employment in the Tarrytown operation 
which provide some basis for these beliefs ex- 
pressed by the representatives of civic organiza- 
tions in the community. For it is a fact that 
there is not now, nor has there ever been, a 
Negro girl or man employed in the offices of 
either of these plants in a clerical capacity. One 
can only surmise the extent to which this con- 
dition is due to the conviction that it is useless 
to try because of the experience of those who 
did. According to respondent’s officials, the 
number who have applied has been small. 

It is a fact that there has never been in either 
Tarrytown plant of the General Motors Corpo- 
ration a Negro appointed as a foreman. Appre- 
hension of the consequences of elevation of 
Negroes to supervisory positions is a common 
phenomenon encountered in the efforts to end 
discrimination in industry. There is reason to 
believe that these apprehensions have been a 
factor in the formulation of policy regarding 
the promotion of Negroes. This conclusion is 
inescapable when it is considered that the first 
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Negroes to reach the inspector or utilityman cate- 
gory, the lowest on the ladder of progression 
toward the supervisory status, in either plant 
(Fisher Body Division and Chevrolet Division) 
received their promotion only after these com- 
plaints had been filed or were concomitant with 
community agitation. In the Chevrolet plant, 
of 12 Negro utilitymen 5 were appointed in 
1955 and 7 in 1956. One leader had been ap- 
pointed prior to the filing of these complaints 
and his classification is janitor-leader; the other 
leader received his appointment on October 22, 
1956, during the last days of the investigation, 
and his classification is booth cleaner-exhaust 
stack and conveyer leader. As for inspectors, the 
4 Negro inspectors in respondent Fisher Body 
Division plant were appointed near the close 
of the investigation of the verified complaints, 
and only one of the 5 Negro inspectors at 
Chevrolet received his appointment prior to 
the year 1956. 


On all the evidence which the investigation 
of these complaints and the pattern of employ- 
ment in the General Motors plants in Tarry- 
town has disclosed it can be said that on the 
whole there has been substantial compliance 
with the provisions of the Law Against Dis- 
crimination by the General Motors plants in 
Tarrytown insofar as initial hiring is concerned. 
There has not been complete compliance, 
certainly not the kind of compliance which one 
would hope for in a great industrial organization 
which is so much the symbol of American 
genius and enterprise. For it is painfully ap- 
parent that compliance has lagged on the pro- 
motional level. 

It is hoped that this lag will be eliminated by 
sincere adherence to the employment policy of 
General Motors Corporation as announced by 
its General Counsel who has informed the in- 
vestigating commissioner that the Law Against 
Discrimination was the principal subject of dis- 
cussion at a meeting of employment and 
personnel representatives of the Corporation 
which was held in the City of New York in 
May of 1956. The statement of the General 
Counsel contained in a letter dated October 
as 1956 to the investigating commissioner fol- 
lows: 


“At the outset of the meeting and again at 
its conclusion, the Corporation representa- 
tives were reminded, as they had been in 
previous meetings when this same law was 


discussed, of the Corporation's long-stand- 
ing policy with respect to non-discrimina- 
tion in employment. That policy finds ex- 
pression in the following words: 
“Operating as it does on a nationwide 
basis, General Motors Corporation of- 
fers employment opportunities to many 
people in many different locations 
throughout the United States. 
“The policy of the Corporation is to 
extend these opportunities to qualified 
applicants and employes oh a non-dis- 
criminatory basis and without regard 
to an individual’s race, color, creed, or 
national origin. 
“Hiring and employment practices and 
procedures implementing this policy 
are the responsibility of the individual 
Divisions and other employing units 
of the Corporation. Likewise, the re- 
sponsibility for decisions as to who is 
to be hired, or who is best qualified for 
particular employment, rests with the 
Divisions and other employing units. 
However, these practices, procedures 
and decisions are to be, at all times in 
conformity with the Corporation policy 
of non-discrimination.” 


The investigating commissioner regards the 
promotions which were made during the 
pendency of this action and the offer of em- 
ployment, at the Commission’s request, of the 
complainants who charged rejection on the basis 
of race and color to be an earnest of intention. 

Simultaneously with the investigation of the 
two divisions of the General Motors (Fisher 
Body and Chevrolet divisions) there has been 
an investigation of the pattern of employment 
of the General Motors Acceptance Corporation, 
the financial division of the organization. This 
investigation covered the 19 offices of the Gen- 
eral Motors Acceptance Corporation in the State 
of New York and arose out of a complaint which 
was dismissed on a finding of no probable cause 
(Lucille Dottin v. General Motors Acceptance 
Corporation, Case No. C-4199-56). The pattern 
of employment revealed by these investigations 
was identical with that presented in the clerical 
departments of the two divisions of General 
Motors in Tarrytown. There was complete 
absence of Negroes in any capacity. When 
reasons were sought for the persistence of this 
pattern of employment, again there was the 
statement that Negroes do not apply. The in- 
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vestigation also comprehended an effort to 
measure the incidence of employment of people 
of the Jewish faith by analysis of the absen- 
teeism for religious reasons on the Jewish holy 
days. The indication here is of some degree of 
Jewish employment.. The General Motors Cor- 
poration official spokesmen have given assurance 
of renewed emphasis in this area, also, on the 
principles of non-discrimination set forth in the 
above statement of employment policy. 

In accordance with Rule 4 of the Rules 


Governing Practice and Procedure Before the 
State Commission Against Discrimination, the 
complainants have the right to apply to the 
Chairman for a reconsideration of the dismissal 
of their complaints. If such applications are 
made, they must be in writing, state specifically 
the grounds upon which they are based, and 
must be filed within 15 days from the date of 
mailing of this notice of disposition in the office 
of the Commission where the complaints were 
previously filed. 





EMPLOYMENT 


Fair Employment Laws—Oregon 


The Biennial Report of the Commissioners of the Bureau of Labor of Oregon for the period 
1954-1956 includes information concerning application of that state’s Fair Employment 
Practices Act. That portion of the report, submitted as of July 1, 1956, follows: 


* 


Fair Employment Practices 


A true representation of conditions in a field 
which is vitally affected by human relations is 
not found wholly in case histories or in statistics 
or even in extensive surveys. It is found largely 
in those particulars which indicate either har- 
mony or reflect social strain in the relations 
between man and man. Such a field is that 
covered by Oregon’s Fair Employment Practices 
Act which prohibits discrimination in employ- 
ment because of race, creed, color or national 
origin. 

Not only is the employer’s actions subject to 
the Act, but fellow employes are also prohibted 
from coercing the individual or the employer 
because of race, creed, color or national origin. 

Instances of discrimination are occurring less 
and less frequently. Today the anti-discrimina- 
tion law is no longer a social experiment. This 
report of the sixth and seventh years of its 
operation reveals, more than any previous ap- 
praisal, its actual effectiveness as an instrument 
of progress in intergroup relations. 

FEP representatives find less evidence of 
social strain on or off the job among persons of 
varying racial and religious backgrounds than 
existed even two years ago. Not long ago most 





job opportunities did not exist for members of 
Oregon’s minority groups. Today they can get 
jobs—any jobs—if they are qualified. 

One indication of the new job opportunities 
open to minority group persons is the broaden- 
ing of employment in fields other than the rail- 
road industry. 

This situation represents a dramatic change 
in the occupational status of Negro workers. 
There is substantial evidence from all stand- 
points to show that employers, employment 
agencies, labor unions and the public are gener- 
ally considering workers from a nondiscrimina- 
tory standpoint, based solely on ability and 
character qualifications. 

The newly emerged Oregon State Labor 
Council, AFL-CIO, at its initial convention in 
1956 pledged its united efforts to help imple- 
ment Oregon’s nondiscrimination policy. Ap- 
prenticeship placements made through the State 
Apprenticeship Council show barriers being 
lowered on training for skilled trades. State and 
local government agencies are taking their 
rightful position as leaders of democratic prac- 
tices in employment and the cooperation they 
shave given the Bureau of Labor in this respect 
is of the highest degree. Oregon’s non-white 
workers presently hold a favorable percentage 
of state and municipal positions, including ex- 
ecutive positions. 
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[“Firsts’ No Longer News] 


In the broad field of employment in Oregon 
“the first Negro to do this and the first to do 
that” is no longer a news item. The cumulative 
record of “firsts” would fill the pages of an 
average size daily paper. A review of new 
occupations opened to minority group workers 
during the 1954-56 biennium shows the follow- 
ing achievements. 

Negroes are gaining in seniority positions in 
organized labor, too. During the past year, a 
Negro woman was elected official delegate of her 
union to its state convention. The people's 
recognition and practical application of the 
human rights of every citizen has come about 
so quietly and gradually in Oregon that it might 
seem to defy explanation. Nevertheless, inter- 
group harmony has been won and is maintained 
by definite factors. 

The Bureau of Labor has approached its task 
of FEP law enforcement as primarily an educa- 
tive and cooperative enterprise. It has developed 
a set of basic working concepts that utilize con- 
ference, conciliation and persuasion to the fullest 
extent, supported by firm enforcement powers 
when necessary. In recognition of their vigorous 
efforts to establish FEP fundamentals, former 
Labor Commissioner W. E. Kimsey received the 
1954 Freedom Award of the American Veterans 
Committee, and the 1955 National Conference 
of Christians and Jews Brotherhood Award for 
Oregon was conferred upon FEPA Administrator 
Mark A. Smith. 

Exclusive of the annual Oregon Forum on 
Intergroup Relations, the FEP staff during the 
biennium participated in public educational 
meetings or delivered formal speeches reaching 
an estimated audience of 14,540 persons. The 
staff of two made over 8000 individual con- 
tacts—by person, by phone and by mail—with 
employers, employment agencies, labor unions, 
governmental departments, civic bodies, social 
work agencies, school representatives, religious 
leaders and other citizens. 


[Literature Distributed] 


More than 60,000 pieces of educational liter- 
ature were distributed during the two-year 
period and all Oregon radio stations were sup- 
plied weekly with spot announcements. A num- 
ber of television programs has been shown as 
public service offerings. 

Fifty-one formal complaints were lodged dur- 


ing the past two years; 46 of them were based 
on alleged discrimination because of race or 
color. Thirty-two of the 46 involved refusal 
to hire the complainant. This fact clearly indi- 
cates that discrimination against non-white 
workers continues to be the No. 1 problem in 
administration of the Fair Employment Prac- 
tices Act. 

In the majority of cases, discrimination ceased 
immediately upon notification of the tenets of 
the law. In others, the unlawful practice was 
corrected by conference and conciliation. 

The number of complaints filed with the 
Bureau of Labor during this biennium is only 
slightly higher than in the previous years of 
the Act; a number which continues to be small. 
This continuing small number of formal com- 
plaints does not give an exact picture of the 
discriminatory practices which do exist. Many 
minority group workers with full knowledge of 
their rights under the law hesitate to report 
discrimination {because of the risk of being 
labeled a “trouble-maker”. 


[Unusual Discrimination] 


Significantly, Negro applicants for employ- 
ment frequently meet discrimination on seeking 
work in such menial capacities as bus boys, 
porters, janitors, maids and _ waitresses—jobs 
which Negroes often secure merely for the 
asking in other parts of the nation. Many quali- 
fied minority group workers also are content to 
continue in jobs below their level of competence 
rather than face discrimination. More coopera- 
tion must be sought from these individuals since 
enforcement of the law depends upon the ag- 
grieved person taking the first step to protect his 
rights. 

It is imperative that the educational program 
reach a greater number of the “majority groups” 
and the “minority groups” alike. There is still 
too much hesitancy on the part of both manage- 
ment and labor to take the lead in implementing 
the law. The educational work done among em- 
ployers, employment agencies and labor unions 
is the heart of the FEPA program. Adequate 
resources and staff are essential ingredients in 
doing this job. 

Another area requiring more intensive work 
is among those responsible for counseling young 
people so that they may know the changing 
patterns in employment. Young people of 


minority groups must be encouraged to prepare 
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themselves more properly for the new positions 
which are increasingly open to them. 
In the final analysis, the answer to the prob- 


lems of the future in fair employment practices 
in Oregon is a more enlightened and active 
citizenry. 

e ad & 





EMPLOYMENT 
Fair Employment Laws—Washington 
The 13th Report to the Governor by the Washington State Board Against Discrimination in 


Employment was filed on December 31, 1956. [See also newly enacted statute, page 461.] 
Portions of the report, indicating the substance of the Board’s activities, and the disposition 











of certain cases, are set out below: 


WASHINGTON STATE BOARD AGAINST 
DISCRIMINATION IN EMPLOYMENT 
3012 ARCADE BUILDING, SEATTLE 1, 
WASHINGTON 


December 31, 1956 
I INTRODUCTION 


The principle of equality of opportunity is 
fundamental to our democracy. Public accep- 
tance of this basic principle has furnished a 
more favorable climate for the State Board 
Against Discrimination in Employment in 1956. 

In 1949 the Legislature created an agency 
“with powers with respect to elimination and 
prevention of discrimination in employment be- 
cause of race, creed, color and national origin.” 

The Board appointed to administer the law 
has become increasingly aware that public opin- 
ion is the most powerful ally in accomplishing 
the purposes of the act. Hardly a newspaper 
can be read today, or a news reporter heard, 
that some reference is not made to the subject 
of race relations and civil rights. Today 15 states 
and 37 cities have fair employment laws cover- 
ing more than one-third of the nation’s popula- 
tion. ; 

Lest the casual reader of this report stop here, 
let it be said quickly that full compliance with 
the principles of fair employment practices has 
not been realized. Evidence is constantly at 
hand to point to discrimination against racial 
and religious minorities. But in a vast majority 


of the cases where such discriminatory acts are . 


found the plea is voiced—“I didn’t know it was 
against the law.” 

This report of the activities and accomplish- 
ments of the Washington State Board Against 
Discrimination in Employment will chronicle 


some of the evidence of discrimination in em- 
ployment as well as some proof that we are 
moving ahead in a sane and equitable admini- 
stration of the law which declares: “The oppor- 
tunity to obtain employment without discrimina- 
tion because of race, creed, color or national 
origin is hereby recognized as and declared to 
be a civil right.” 
f * 7 = 
3. PREVENTION OF DISCRIMINATION AND 
Pusiic INFORMATION 


A noticeable shift of emphasis has been seen 
in the nature of discrimination today as com- 
pared to 1949 when the first complaints were 
received. The major problem at that time was 
the denial of jobs to non-white applicants. While 
this remains a matter of concern the problem 
that is more evident to the non-white worker 
today is the difficulty in securing promotions and 
up-grading on the job. Most Negroes, for in- 
stance, who are willing to work can find a job, 
but for many of them they must be content to 
remain beneath the level of their potential abil- 
ity. It is not uncommon for the employer to 
cite his non-discriminatory policy by saying, 
“We don’t discriminate, we've had a Negro jani- 
tor and car washer for years.” 

The Washington State Board, while recogniz- 
ing the importance of vigilant processing of 
complaints and insistence upon enforcement of 
the provisions of the law, is at the same time 
aware of the necessity of good public relations 
and educational programs. In this regard the 
following items should be recorded: 


Poster Contest 


Again this year the Board sponsored a poster 
contest among the high school and junior high 
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schools in the Seattle Public Schools. Twenty- 
five students representing ten schools entered 
posters depicting the principles of brotherhood 
and equality of opportunity in employment. Two 
entries were sent to New York for entry in a 
world brotherhood art exhibition. These posters 
were entered by Lucille Morris, James Madison 
Junior High School, and Joan Stedman, Lincoln 
High School. In addition four posters were 
selected for display in the window of Frederick 
and Nelson Department Store in Seattle. Those 
students cited were: 


Caroline Anotta .... 
Laurel White ....... 
Linda Stephens ... 


Cleveland High School 
Ballard High School 
James Madison Jr. High 
School 

Franklin High School 


The Board plans another contest in 1957 in 
which parochial schools will be invited to parti- 
cipate on a statewide basis. Since allocated 
funds are not available for this project Mrs. 
Jones has provided the amount necessary to 
defray expenses and furnish prizes. 


Dennis Moon ......... 


Car Cards 


The President's Committee on Government 
Contracts, Washington, D. C., made 600 car 
cards available to the Board and the bus and 
transit companies in Washington State cities 
displayed them in their buses. Funds for this 
project were also furnished by Mrs. Jones. The 
message on the card reads: 


“There are no closed doors when you apply 
for a job with a government contractor. 
Jobs must be filled on the basis of qualifi- 
cations, not race, religion or national origin. 
This is the policy of your government and 
your state.” 


Press and Radio 


Increased use of the press and radio as a 
means of communication has helped to improve 
the public acceptance of the law. One minute 
spot announcements prepared by the staff were 
broadcast without cost to the Board by radio 
stations throughout the state. Panel discussions 
were also put on the air, explaining to hundreds 
who had no knowledge of the existence of the 
law, what it does and how it does it. Radio time 
in excess of $1,000 was donated by stations 
KXA and KIRO in Seattle. More time was do- 


nated by other radio stations for which no actual 
records were made available to the Board. 

News releases telling of the activities of the 
Board were given wider publication by the 
newspapers this year. For all publicity given by 
any means the Board is grateful. 


Washington State Employment Security Depart- 
ment 


Closer cooperation between the Board and the 
Washington State Employment Security Depart- 
ment has resulted from conferences in Seattle, 
Vancouver and Olympia, where mutual prob- 
lems and services have been discussed. 


4. Far EMPLOYMENT ADVANCES 
New Legislation 


The 1955 Legislature, recognizing the need 
for strengthening and clarifying portions of the 
Law Against Discrimination in Employment, 
amended the law to authorize the Board to 
require “affirmative action, including (but not 
limited to) hiring, re-instatement or upgrading 
of employees, with or without back pay, and 
admission or restoration to full membership 
rights” in any Union as the Board feels is just 
in carrying out the purposes of the law. 

This amendment, which was recommended to 
the Governor and the Legislature by the Board, 
brings the law of this state in line with similar 
laws in New York and several other states. Two 
cases involving reinstatement or back pay are 
reviewed on lower portion of this page and also 
lower portion of page 7. [Pages 555, 556.] 

A bill which would have placed the admini- 
stration of the State Civil Rights law under the 
jurisdiction of the Board failed to pass. Another 
omnibus civil rights bill has been prepared by a 
statewide committee of citizens for submission 
to the 1957 Legislature. 


Pre-Employment Code 


For some time the Board has felt the need of 
clarification of the type of questions which are 
considered objectionable on application forms. 
Several states prohibit by law the asking of any 
question by employers or labor unions which 
would reveal the religious or racial identities of 
applicants. The Washington State law omits 
reference to such questions but the Board in 
considering complaints has questioned the mo- 
tives of respondents who seek such information. 
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The Board has published a code of standards 
for guidance of the state’s employers. 


Freedom to Work 


Dr. Stanley Hugh Smith, Chairman of the 
Department of Sociology at Livingston College, 
has written a book “Freedom to Work” (Van- 
tage Press) which deals with the history of the 
efforts to gain equality of opportunity by legis- 
lation in the State of Washington. This book is 
the result of a suggestion made several years ago 
by the Board that some student who was in- 
terested in fair employment by legislation should 
document the developments which led to the 
passage of the law, the difficulties encountered 
in enforcing the statute and how they were over- 
come. 

Dr. Smith concludes, “The success of the 
Washington State Law Against Discrimination 
in Employment in reducing discrimination and 
assisting in the integration of minority groups on 
different levels of industry is no longer debat- 
able: It has been demonstrated.” 


Labor Unions 


Moderate progress was noted in 1955 by labor 
organizations in the elimination of racial dis- 
crimination—not perhaps as much as the Board 
would like, but enough to encourage us as we 
face the obstacles yet to be overcome. 

The merger agreement which was signed on 
February 9, 1955 by the AFL and the CIO con- 
tains this clause: “that we will constitutionally 
recognize the right of all workers, without re- 
gard to race, creed or national origin, to share 
in the full benefits of trade union organization, 
and we will set up internal machinery in the 
constitution of the new organization to imple- 
ment this principle of anti-discrimination.” 


5. ELIMINATION OF DISCRIMINATION—CASES 
Case AD 204 


First .resort to the policy of instatement with 
back pay as provided by an amendment to the 
law (see first paragraph of this page) was in 
the case of a school teacher who was denied 
employment because of her race. 


A few days after the complainant had been 


told by the school superintendent that no vacan- 
cy existed, she saw an appeal in the classified sec- 
tion of a newspaper for teachers to apply at the 
same school. When she applied a second time 


(fortified by the advertisement) she was told 
that although there were some vacancies, she 
would not be acceptable because of her race— 
Negro. 

A complaint was filed with the Board. The 
superintendent admitted the job had been denied 
on the basis of race but he felt that the decision 
was justified for several reasons; principally be- 
cause he feared resistance and rebellion on the 
part of parents who were not accustomed to 
seeing a racially integrated faculty and teachers 
who would resent working with a Negro. 

Investigation revealed that the complainant, 
a graduate of a Washington State College of 
Education with a Master’s Degree, was qualified 
to teach and on the recommendation of the in- 
vestigator she was employed with full pay from 
the time of her initial rejection. 

She is now serving her second term in the 
same school although she is no longer a fourth 
grade class room teacher—because of special 
skills she has demonstrated she has been pro- 
moted to the position of a remedial reading 
instructor. The superintendent reports no re- 
sistance by fellow teachers or parents. 

(Lillie Boot v. Medical Lake School District) 


Case #:AD 179 


An applicant for a teller’s job in a bank was 
turned down because as the personnel officer 
in the main office said, “Our branch manager 
just doesn’t feel that he could use a Negro in 
his place.” 

The investigator found a very complicated set 
of circumstances and conditions but after an 
exhaustive investigation he found that the bank 
had discriminated against the complainant. How- 
ever, while terms of conciliation were still being 
discussed, the complainant circulated a news 
story printed by a Negro paper which charged 
the bank with discrimination. The investigator 
agreed with the bank officials that this act was 
indiscreet and justified a decision that the com- 
plainant was not qualified for such a position 
of trust and sound judgment. 

Complainant appealed for a reconsideration 
of his case and a tribunal was appointed by the 
Chairman for the purpose of reconsideration. 
After many conferences with the bank officials 
and complainant, both of whom were repre- 
sented by counsel, and several hours of recorded 
testimony, the tribunal found that the bank had 
discriminated in fact and they established im- 
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mediate employment of complainant as a mini- 
mum acceptable term of conciliation. The bank 
accepted the terms of the proposed settlement 
and the applicant was hired. 

As so many of these cases have, this case, too, 
concluded with the bank declaring, after a rea- 
sonable trial period, that their fears had been 
groundless. The new employee proved an ex- 
cellent worker, accepted alike by his employer, 
his fellow workers and the public whom he 
served. 

Other Negro employees have since been hired 
by the bank with similar good results. 

(Ulysses Rowell v. Peoples National Bank) 


Case #AD 212 


A Negro who was nearing the end of a thirty 
day probationary employment period was re- 
leased by his employer for what he claimed was 
discrimination. Investigation revealed that the 
company’s over-all employment policies were in 
complete accord with the law against discrimi- 
nation in employment. However, it was found 
that one foreman had projected his own per- 
sonal prejudice into company policy and had not 
only fired the worker but had told others on his 
crew of his intention to do so. 

The Negro was restored to his job under a 
new foreman. The original foreman was repri- 
manded by the company. 

(Vaughns v. Kaiser Aluminum & Chemical Co.) 


Case #AD 250 


A Negro girl, answering a classified advertise- 
ment for a clerk typist job, was told by the 
receptionist that the company did not employ 
Negroes. A complaint was filed and the investi- 


gator quickly determined that the applicant had 
been denied an opportunity to compete for the 
job because of her race. The employer dis- 
claimed responsibility for the act since the re- 
ceptionist had acted entirely on her own in 
turning the applicant away. The employer 
pointed out that he has employed Negroes in 
the past and that he was willing to continue a 
fair employment policy. This opened the way 
for a quick and satisfactory settlement of the 
case as the job was still open and the applicant 
was still available. The girl was hired and she 
was paid back salary to compensate her for the 
time lost as a result of the discrimination against 
her. 


(Bogan v. Pacific Gamble Robinson) 


Case #AD 253 


A Negro cleaner and presser, answering an 
advertisement for a presser, was told by the 
owner that a Negro could not qualify for the 
job because it was contrary to the policy of the 
establishment to hire Negroes. The owner read- 
ily admitted to the investigator that the appli- 
cant had been denied employment on the basis 
of race but he pointed out that he employs 
fewer than eight persons. He challenged the 
jurisdiction of the Board in this matter. The 
owner submitted a notarized affidavit to support 
his contention that he was exempt from the 
law against discrimination. Although the em- 
ployer admitted an employment policy which 
barred Negroes the Board held that they were 
without jurisdiction to act and the case was 
dismissed. 


(Coleman v. Superb Cleaners ) 
= = = 























PUBLIC ACCOMMODATIONS 


Municipal Ordinances—Kansas 


ATTORNEYS 
GENERAL 


In response to a request from the Kansas Anti-Discrimination Commission for an opinion, the 
Attorney General of Kansas, on February 19, 1957, stated that municipalities may not, in 
the absence of specific state legislation, enact local ordinances prohibiting discrimination in 
places of public accommodation. (A bill which would prohibit such discrimination in the 
state has been introduced in the Kansas Legislature, House Bill No. 54, 1957 session.) The 


opinion of the Attorney General follows: 


OFFICE OF THE ATTORNEY GENERAL 
Topeka, Kansas 


February 19, 1957 
Mr. Malcolm B. Higgins 
Executive Secretary 
Kansas Anti-Discrimination Comm. 
Mills Building 
Topeka, Kansas 


Dear Mr. Higgins: 


This is in reply to your request for an opinion 
from this office concerning the legality of the 
passage of ordinances by municipalities which 
would prohibit discrimination against persons 
because of race, color, religion or national origin 
in places of public accommodations. It is to be 
noted that we have no specific proposed or- 
dinance upon which we are asked to give an 
opinion. Thus, the discussion and conclusions 
herein made relate to the problem as expressed 
in your letter generally. 


In Kansas powers of municipalities are restricted 
to those powers which have been delegated to 
them by the State. They do not have the power 
of general legislation and can legislate only on 
matters permitted by the authority of the State. 
There are numerous Kansas cases which have 
repeatedly stated the law that cities have only 
such power as has been granted or vested in 


them by the state legislature and can assume. 


no power by implication except such additional 
power as may be necessary to effect the specific 
powers granted. (See Johnston v. City of 
Coffeyville, 175 Kan. 357 and Yoder v. City 


of Hutchinson, 171 Kan. 1) Therefore, before a 
Kansas municipality may pass an ordinance 
prohibiting discrimination in places of public 
accommodation, the power to enact such an 
ordinance must be found in the statutes dele- 
gating legislative powers to the municipality. 


You are undoubtedly aware of our state Civil 
Rights Act as found in G.S. 1949, 21-2424. Para- 
phrasing the pertinent portion of this statute, 
it makes it a misdemeanor for any owner, agent, 
trustee or manager in charge of any hotel, inn 
or boarding house or any place of entertain- 
ment or amusement to make any distinction on 
account of race, color or previous condition 
of servitude in such a place but only if the 
facility is one for which a license is required 
by any of the municipal authorities of this 
state. Our statute is enumerative and restrictive 
and does not, as do many other state Civil 
Rights Statutes, contain the broad requirement 
of prohibiting discrimination “in all places of 
public accommodation”. The Kansas Supreme 
Court has declared that our statute being penal 
in nature must be strictly construed. Applying 
that mandate the Court has said that a restau- 
rant or lunchroom is not an “inn, hotel or board- 
ing house” within the meaning of the statute. 
(See the State v. Brown, 112 Kan. 814). Similar- 
ly, the Court held that an ordinary ice cream 
parlor is not a place of entertainment or amuse- 
ment within the meaning of this statute. (See 
Brown v. Meyer, Sanitary Milk Co., 150 Kan. 
931). From these cases it is apparent that the 
Kansas Court has not desired to expand the 
statute by interpretation. 
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In yet another case the Court has permitted a 
city to repeal its licensing provision of its city 
ordinance as to theaters although the effect 
thereof was to withdraw the non-discrimina- 
tory prohibition of the Civil Rights Act. From 
these cases it becomes apparent that the Legis- 
lature did not intend to include all places of 
public accommodation but only those facilities 
enumerated in the statute. 


The Supreme Court of the State of Iowa has 
been somewhat more explicit in interpreting the 
Iowa Civil Rights Act in holding that the 
enumeration of some is an exclusion of all others. 
In the case of Brown v. J. H. Bell Co., 123 N.W. 
281, the Court said at page 410: 


“Manifestly, the statute under consideration 
was not made to nor does it, apply to every 
private business, even if the legislature had 
power to make it so read; and the enumera- 
tion of places in the nature of inns or 
places where refreshments are served, of 
public conveyances, barber shops and places 
of amusements necessarily excludes all 
other places of business or places of amuse- 
ment not of the kind enumerated.” 


The Kansas Civil Rights Act has not expressly 
granted cities the power to enact anti-discrimi- 
nation ordinances. Furthermore, our research 
of the Kansas municipal laws does not disclose 
any express power to enact anti-discrimination 
ordinances. Since, as indicated above, Kansas 


municipalities have no power except that which 
is expressly granted to them, it is our opinion 
that under our present law no city in Kansas 
can enact an ordinance prohibiting discrimina- 
tion in places of public accommodation. Until 
the state legislature acts to expand the pro- 
visions of our Civil Right Act, the provisions of 
the present act cannot be expanded by interpre- 
tation or ordinance. This is the province of the 
state legislature and not municipal authorities. 


The foregoing is not to be interpreted as an 
expression of or limitation upon any rights flow- 
ing from the constitution of the United States 
or of the State of Kansas which may be exer- 
cised without benefit of law or ordinance, or in 
contradiction of specific law or ordinance. What- 
ever rights are guaranteed by the Constitution 
of the United States and of the state of Kansas 
are deemed to be in existence regardless of 
state or local legislation. 


In conclusion it is the opinion of this office that 
under the existing statutes and existing decisions 
interpreting the same, the powers of municipali- 
ties would be limited by the standards fixed by 
the legislature. 


I hope these comments will sufficiently answer 
your inquiry. 
Very truly yours, 
/s/ John Anderson, Jr. 
Attorney General 





PUBLIC MEETINGS 


Interracial——Virginia 


The Attorney General of Virginia has rendered an opinion to the effect that the Virginia 
statute requiring racial segregation at public meetings would not be applicable to a meeting 


of a county council of a Parent Teachers Association. [See also Commonwealth v. Bissell, 
supra, at p. 446.] 


COMMONWEALTH OF VIRGINIA My dear Mr. Hassan: 


THE Ste corti This will reply to your letter of February 20th, 
nat in which you inquire whether or not a proposed 


meeting of the Arlington County Council of Par- 
ent Teacher Associations, to be held at a public 
school, would constitute a “public assemblage” 
within the purview of Section 18-327 of the 
Virginia Code. This statute requires segregation 
of white and colored persons in any public hall, 


March 1, 1957 
Honorable William J. Hassan 


Attorney for the Commonwealth 
Court House 
Arlington 1, Virginia 
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theater, opera house, motion picture show or 
any place of public entertainment or public as- 
semblage which is attended by both white and 
colored persons. 

From the collateral papers submitted with 
your communication it appears that the mem- 
bership of the Arlington County Council is 
composed of various Parent Teacher Associa- 
tions of Arlington County and other groups or 
organizations which subscribe to the objects 
of the National Congress of Parents and Teach- 
ers and the Council. The Council meets for the 
conduct of its business pursuant to an agenda 
which is sent by mail to each Delegate to the 
Council and to each member of the Council's 
Executive Committee. The meetings of the 
Council are open to members of the various 
Associations belonging to the Council, but the 
privilege of making motions, debating and vot- 
ing is limited to members of the Executive Com- 
mittee and the accredited representatives of 
member Associations. Although the local press 
at times carries a brief news item that a parti- 
cular meeting is scheduled, a public invitation 
to attend the meetings is never extended. 

All persons who may wish to attend a meet- 
ing are required to register in an anteroom before 
being granted access to the meeting room. The 
registration form requires each person to state 
his connection with the Council, if any, the basis 
of his representation and his right to participate 
in the business of the meetings. These signed 
forms are kept by the Secretary of the Council 
for one year after each meeting. In addition, 


with respect to the admission of members of 
various Parent Teacher Associations as observers 
of the meetings, the Executive Committee of 
the Council has ruled that such observers are to 
be assigned seats separate from the accredited 
representatives to the Council, so as to facilitate 
the conduct of the business of the Council. With 
the exception of invited speakers and representa- 
tives of the press, attendance at the meetings 
by persons other than those authorized to parti- 
cipate in the business of the Council is extremely 
small and, at most meetings, non-existent. Al- 
though a few members of certain Parent 
Teacher Associations, not accredited to the 
Council, attend these meetings, the general pub- 
lic is not invited to attend meetings of the 
On the basis of the foregoing summary I am 
constrained to believe that the contemplated 
meeting of the Arlington County Council would 
not constitute a “public assemblage” within the 
purview of Section 18-327 of the Virginia Code. 
In this connection it must be remembered that 
the statute in question, being criminal in nature, 
must be strictly construed, and I am of the 
opinion that a meeting, attendance at which is 
limited as described above and to which the 
general public is not invited, would not be 
subject to the requirements specified in the stat- 
ute. 
With best wishes, I am 

Very sincerely yours, 

J. Lindsay Almond, Jr. 

Attorney General 








FEDERAL JUDICIAL POWER: 


A Study of Limitations—I 


In the February, 1957, issue of Race Relations 
Law Reporter a study was presented of the 
affirmative bases of federal jurisdiction most 
likely to be involved in race relations cases. 
These were shown to be principally those pre- 
senting (1) a general federal question (28 
U.S.C. § 1331), and (2) a claim of deprivation 
of civil rights (28 U.S.C. § 1343). 2 Race Rel. 
L. Rep. 269 (1957). When one of such bases 
is present, the exercise of the federal judicial 
power may nevertheless be subject to limitation 
by reason of: 


A. The Eleventh Amendment to the Consti- 
tution of the United States. 

B. The doctrine of exhaustion of administra- 
tive remedies. 


REFERENCE 


C. Some requirement of exhaustion of state 
judicial remedies. 

D. The doctrine of equitable abstention based 
on comity. 

E. The requirement of a three-judge federal 
district court in certain cases. 

F. Other specific statutory limitations. 


The three-judge federal court was the subject 
of a study in an earlier issue. 1 Race Rel. L. 
Rep. 811 (1956). The doctrine of exhaustion 
of administrative remedies will be discussed in 
the present study. The Eleventh Amendment 
and the remaining limitations listed above will 
be treated in future studies. 


THE EXHAUSTION OF ADMINISTRATIVE REMEDIES 


Administrative agencies are those organs of 
government, other than regular courts and legis- 
latures, which perform legislative, judicial and 
executive functions in combination or singly. 
See Davis, Administrative Law, pp. 1-4 (1951). 
The legislative functions of such agencies are 
performed through their rule-making authority, 
judicial functions through adjudication, and 
executive functions through supervising and ad- 
ministering legislative policies, including use 
of investigations. Some degree of control over 
the activities of administrative agencies is exer- 
cised by the courts through review of agency 
adjudication, rule-making or other action, either 
through a statutory appeal or by independent 
court action such as injunction or mandamus. 


Many controversies involving questions of . 


alleged illegal discrimination on the basis of 
race or color arise originally within the ambit 
of administrative agencies, e.g., school boards, 
park commissions, public service commissions, 


561 


and housing authorities. In seeking judicial re- 
lief in such controversies the litigants frequently 
are confronted with problems of the timing of 
court action. This study is concerned with some 
of the aspects of timing of court review of ad- 
ministrative agency action; ie., a requirement 
for exhaustion of administrative remedies and 
for resort to the primary jurisdiction of adminis- 
trative agencies. 

The matter of court review of the action of 
administrative agencies has received more ex- 
tensive consideration at the federal level as 
compared with that accorded in most of the 
states. Because of this, and because a majority 
of the current cases involving alleged depriva- 
tions of constitutional rights through racial dis- 
crimination have been brought in the federal 
courts, the development in this study of the 
doctrines of exhaustion of administrative reme- 
dies and primary administrative jurisdiction 
have been traced, in the main, in the federal 








562 RACE RELATIONS LAW REPORTER 


courts. This should not be taken to imply that 
state courts do not apply comparable rules. The 
degree of application may vary considerably, 
however, from state to state. 


General Considerations 


In Myers v. Bethlehem Shipbuilding Corp., 
303 U.S. 41, 58 S.Ct. 459, 82 L.Ed. 638 (1938), 
the Supreme Court restated the doctrine of 
exhaustion of administrative remedies. In that 
case the National Labor Relations Board had 
issued a complaint against Bethlehem involving 
alleged violations of the National Labor Re- 
lations Act and was preparing to hold hearings 
on the complaint. Bethlehem brought suit in 
federal district court to enjoin the board from 
holding the hearings, alleging that the act was 
not applicable to it because it was not engaged 
in interstate commerce and that the hearing, 
if held, would cause it irreparable injury. The 
district court granted the injunction and the 
court of appeals affirmed. The Supreme Court 
reversed. The opinion, by Mr. Justice Brandeis, 
stated in part: 


“The corporation contends that, since it 
denies that interstate or foreign commerce 
is involved and claims that a hearing would 
subject it to irreparable damage, rights 
guaranteed by the Federal Constitution will 
be denied unless it be held that the District 
Court has jurisdiction to enjoin the holding 
of a hearing by the Board. So to hold 
would, as the Government insists, in effect 
substitute the District Court for the Board 
as the tribunal to hear and determine what 
Congress declared the Board exclusively 
should hear and determine in the first in- 
stance. The contention is at war with the 
long settled rule of judicial administration 
that no one is entitled to judicial relief for 
a supposed or threatened injury until the 
prescribed administrative remedy has been 
exhausted. That rule has been repeatedly 
acted on in cases where, as here, the con- 
tention is made that the administrative 
body lacked power over the subject matter.” 
303 U.S. at p. 50. 


Origins of the Doctrine 


The origin of the present-day application in 
the federal courts of the doctrine of exhaustion 
of administrative remedies is usually traced to 


the case of Prentis v. Atlantic Coast Line Co., 
211 U.S. 210, 29 S.Ct. 67, 53 L.Ed. 150 (1908). 
See, e.g., Stason, Timing of Judicial Redress 
from Erroneous Administrative Action, 25 Minn. 
L. Rev. 560 (1941). It has been pointed out, 
however, that the exhaustion requirement had 
been applied earlier, particularly in tax cases. 
Berger, Exhaustion of Administrative Remedies, 
48 Yale L. Jour. 981 (1939). The Prentis case, 
which was concerned with rate-making activities 
of the Virginia Corporation Commission, in- 
volved the exhaustion of remedies available in 
the state courts as well as normal administrative 
remedies. In that case, Mr. Justice Holmes 
speaking for the majority of the Supreme Court, 
stated in part: 


“Our hesitation has been on the narrower 
question whether the railroads, before they 
resorted to the Circuit Court, should not 
have taken the appeal allowed to them by 
the Virginia constitution at the legislative 
stage, so as to make it absolutely certain 
that the officials of the state would try to 
establish and enforce an unconstitutional 
rule. Considerations of comity and con- 
venience have led this court ordinarily to 
decline to interfere by habeas corpus where 
the petitioner had open to him a writ of 
error to a higher court of a State, in cases 
where there was no merely logical reason 
for refusing the writ. The question is 
whether somewhat similar considerations 
ought not to have some weight here. 

* * * 

“The State of Virginia has endeavored to 
impose the highest safeguards possible upon 
the exercise of the great power given to the 
State Corporation Commission, not only by 
the character of the members of that com- 
mission, but by making its decisions depen- 
dent upon the assent of the same historic 
body that is intrusted with the preservation 
of the most valued constitutional rights, if 
the railroads see fit to appeal. It seems to 
us only a just recognition of the solicitude 
with which their rights have been guarded, 
that they should make sure that the State 
in its final legislative action would not re- 
spect what they think their rights to be, 
before resorting to the courts of the United 
States.” 211 U.S. at 229, 230. 


A somewhat earlier case which involved more 
narrowly the question of exhaustion of ad- 
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ministrative agency remedies is United States 
v. Sing Tuck, 194 U.S. 161, 24 S.Ct. 621, 48 
L.Ed. 917 (1904). In that case, Chinese who 
were being detained pending deportation after 
having been denied admission to the United 
States, brought habeas corpus in federal district 
court, alleging that they were citizens. The 
district court dismissed the writ but the court 
of appeals reversed. On certiorari the Supreme 
Court reversed the court of appeals on the 
ground that the petitioners had not exhausted 
their remedy of administrative appeal provided 
by the statute. The court stated, in an opinion 
by Mr. Justice Holmes, in part: 


“, . . Whatever may be the law on that 
point, the decisions just cited are enough 
to show that it is too late to contend that 
the act of 1894 is void as a whole. But if 
the act is valid, even if ineffectual on this 
single point, then it points out a mode of 
procedure which must be followed before 
there can be a resort to the courts. In order 
to act at all the executive officer must de- 
cide upon the question of citizenship. If his 
jurisdiction is subject to being upset, still 
it is necessary that he should proceed if he 
decides that it exists. An appeal is provided 
by the statute. The first mode of attacking 
his decision is by taking that appeal. If the 
appeal fails it then is time enough to con- 
sider whether, upon a petition showing 
reasonable cause there ought to be a further 
trial upon habeas corpus. 


“We perfectly appreciate, while we 
neither countenance nor discountenance, 
the argument drawn from the alleged want 
of jurisdiction. But while the consequence 
of that argument if sound is that both 
executive officers and Secretary of Com- 
merce and Labor are acting without au- 
thority, it is one of the necessities of the 
administration of justice that even funda- 
mental questions should be determined in 
an orderly way. If the allegations of a pe- 
tition for habeas corpus setting up want of 
jurisdiction, whether of an executive officer 
or of an ordinary court, are true, the pe- 
titioner theoretically is entitled to his liberty 
at once. Yet a summary interruption of the 
regular order of proceedings, by means of 
the writ, is not always a matter of right. 
...”194US. at 167. 


Evolved from Equity Practice 


In the Myers case, supra, the Supreme Court 
pointed out that the doctrine of exhaustion of’ 
administrative remedies has been most frequent- 
ly applied in equity in injunction cases. 303 
U.S. at 51, note. The court also remarked in the 
cited note, 


“But because the rule is one of judicial 
administration—not merely a rule governing 
the exercise of discretion—it is applicable 
to proceedings at law as well as suits in 
equity.” 


Comity 


Considerations of comity are also advanced 
as a reason for applying the exhaustion rule, 
particularly where action by a state is sought to 
be controlled through a federal court. For 
example, in Natural Gas Pipeline Co. v. Slattery, 
302 U.S. 300, 58 S.Ct. 199, 82 L.Ed. 276 (1937) 
the Company had applied to a federal district 
court for an interlocutory injunction restraining 
the Illinois Commerce Commission from en- 
forcing an order to require it to open its records 
and accounts for inspection by the commission 
and to furnish certain statistical data for use 
in a pending proceeding by the commission. In 
affirming the denial by the district court of the 
injunction, the Supreme Court stated: 


“The rule that a suitor must exhaust his 
administrative remedies before seeking the 
extraordinary relief of a court of equity . . . 
is of especial force when resort is had to 
the federal courts to restrain the action of 
state officers . . . and the objection has been 
taken by the trial court.” 302 U.S. at 310. 


Agency Better Suited. 


A number of cases where exhaustion of ad- 
ministrative remedies has been required are 
also grounded on the consideration that the 
administrative agency has been granted the au- 
thority by the legislature initially to determine 
certain issues. This aspect, as well as the 
reasoning that the administrative agency is bet- 
ter qualified by expertness and special under- 
standing to determine questions of fact in cer- 
tain fields, is also the rationale applied in 
primary jurisdiction cases. A good example of 
this reasoning is contained in Macauley v. 
Waterman Steamship Corp., 327 U.S. 540, 66 
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S.Ct. 712, 90 L.Ed. 839 (1946). In that case the 
corporation sought a declaratory judgment that 
the Renegotiation Act, providing for recovery 
by the government of excessive wartime profits, 
was not applicable to certain of its charter con- 
tracts, and asked that the Maritime Commission 
be restrained from further renegotiation pro- 
ceedings involving those contracts. The federal 
district court denied relief on the ground that 
the administrative remedies provided had not 
been exhausted. On certiorari from the court 
of appeals, which had reversed, the Supreme 
Court stated: 


“Just as in the Myers Case, the claim 
here is that the contracts are not covered 
by the applicable statute. And the applica- 
ble statute, the Renegotiation Act, like the 
National Labor Relations Act in the Myers 
Case, empowers administrative bodies to 
rule on the question of coverage. The Re- 
negotiation Act authorizes the Chairman 
of the Maritime Commission to conduct in- 
vestigations in the first instance to deter- 
mine whether excessive profits had been 
made on contracts with the Commission. A 
contractor aggrieved by the Chairman’s 
determination of excessive profits may have 
them redetermined in a de novo proceeding 
before the Tax Court. . . . The legislative 
history of the Renegotiation Act, moreover, 
shows that Congress intended the Tax Court 
to have exclusive jurisdiction to decide 
questions of fact and law, which later in- 
clude the issue raised here of whether the 
contracts in question are subject to the 
Act. In order to grant the injunction sought 
the District Court would have to decide 
this issue in the first instance. Whether it 
ever can do so or not, it cannot now decide 
questions of coverage when the administra- 
tive agencies authorized to do so have not 
yet made their determination. Here, just 
as in the Myers Case, the administrative 
process, far from being exhausted, had 
hardly begun. The District Court conse- 
quently was correct in holding that it lacked 
jurisdiction to act.” 327 U.S. at 544. 


The Waterman Steamship case was followed 
by Aircraft & Diesel Equipment Corp. v. 
Hirsch, 331 U.S. 752, 67 S.Ct. 1493, 91 L.Ed. 
1796 (1947), in which the Renegotiation Acts 
were attacked not only on grounds of coverage 


but also on grounds of unconstitutionality. In 
that case the Supreme Court stated: 


“The very purpose of providing either an 
exclusive or an initial and preliminary ad- 
ministrative determination is to secure the 
administrative judginent either, in the one 
case, in substitution for judicial decision, 
or in the other, as foundation for or per- 
chance to make unnecessary later judicial 
proceedings. When Congress has clearly 
commanded that administrative judgment 
be taken initially or exclusively, the courts 
have no lawful function to anticipate the 
administrative decision with their own, 
whether or not when it has been rendered 
they may intervene either in presumed ac- 
cordance with Congress’ will or because, 
for constitutional reasons, its will to ex- 
clude them has been exerted in an invalid 
manner. To do this not only would contra- 
vene the will of Congress as a matter of 
restricting or deferring judicial action. It 
would nullify the congressional objects in 
providing the administrative determina- 
tion.” 331 U.S. at 767. 


Application of The Doctrine 


The precise limits of application of the doc- 
trine of exhaustion of administrative remedies 
are not readily defined; nor does the present 
development of the doctrine provide any great 
assurance of predictability as to its use in par- 
ticular situations.! At the outset is the question 
whether a particular court will look upon the 
doctrine as discretionary or obligatory. In the 
same term in which the Supreme Court said in 
the Myers case that “the rule is one of judicial 
administration—not merely a rule governing the 
exercise of discretion” it also stated in the Slat- 
tery case, supra, 


“The extent to which a federal court may 
rightly relax the rule where the order of 
the administrative body is assailed in its 
entirety, rests in the sound discretion which 
guides exercise of equity jurisdiction.” 302 
US. at 311. 


In a later case, moreover, which involved the 
limited question whether a rehearing must be 


1. See Davis, Administrative Remedies Often Need 
Not Be Exhausted, 19 Federal Rules Decisions 487 
(Adv. No. 9, Jan. 1957). 








requested in order that administrative remedies 
be exhausted, Levers v. Anderson, 326 U.S. 219, 
66 S.Ct. 72, 90 L.Ed. 26 (1945), the Supreme 
Court said of the general rule stated in the 
Myers case, 


“But this rule does not automatically re- 
quire that judicial review must always be 
denied where rehearing is authorized but 
not sought.” 326 U.S. at 222. 


The narrow question whether a rehearing must 
be requested of the federal administrative 
agency in order to obtain court review was 
settled by subsection 10c of the Administrative 
Procedure Act of 1946 which provides that such 
a request need not be made in the absence of 
a specific requirement therefor. The weight of 
authority as to the broader question of whether 
the requirement for exhaustion of administrative 
remedies is discretionary with the court appears 
to support the discretionary approach. See, 
Parker, Administrative Law, p. 120 (1952); 
Dunlap, Exhaustion of Administrative Remedies 
as a Prerequisite to Judicial Review—Discretion- 
ary Treatment by Federal Courts, 44 Mich. 
L.Rev. 1035 (1946). 


Exceptions to Requirement 


Avoidance of the requirement that adminis- 
trative remedies be exhausted is sometimes 
sought by litigants by alleging (1) that the 
action of the administrative agency is uncon- 
stitutional or (2) clearly illegal or (3) beyond 
the jurisdiction of the agency or (4) that agency 
action will cause irreparable injury or (5) 
agency remedies are clearly inadequate. Some 
of these, it will be noted, have been touched 
on in the cases already discussed. 


Unconstitutionality 


As to the argument of unconstitutionality, a 
distinction should be recognized between a 
claim of unconstitutionality of the statute itself 
and unconstitutionality of agency action under 
an otherwise valid statute. There is, however, 
no clearcut line of demarcation in the cases 
which would indicate when challenges to the 
constitutionality of statutes or of agency action 


will be considered initially by the courts with- . 


out prior agency action. The current trend may 
be illustrated by the case of Allen v. Grand 
Central Aircraft Co., 347 U.S. 535, 74 S.Ct. 745, 
98 L.Ed. 933 (1954), where the wage stabiliza- 
tion provisions of the Defense Production Act 
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of 1950 were challenged as unconstitutional. In 
that case the Supreme Court declined to con- 
sider the challenge, stating, 


“We have noted the other arguments 
submitted by appellee concerning the in- 
terpretation and constitutionality of the 
statute but it would be premature action 
on our part to rule upon these until after 
the required administrative procedures have 
been exhausted.” 347 U.S. at 553. 


Compare, Township of Hillsborough v. Crom- 
well, 326 U.S. 620, 66 S.Ct. 445, 90 L.Ed. 358 
(1946). : 

On the other hand, the suggestion has been 
made by some writers that if the administrative 
body has no power to hold legislation uncon- 
stitutional and the plaintiff presents a prima 
facie claim that the statute is invalid on its face, 
exhaustion is not required. Stason, Timing of 
Judicial Redress from Erroneous Administrative 
Action, 25 Minn. L. Rev. 560, 576 (1941); Note, 
104 U. Pa. L. Rev. 974, 980 (1956). This view 
may be supported by citations also, e.g., En- 
gineers Public Service Co. v. Securities and 
Exchange Commission, 138 F.2d 936 (D.C. Cir. 
1943), dismissed as moot, 332 U.S. 788, 68 S.Ct. 
96, 92 L.Ed. 370 (1947); Bruce v. Stilwell, infra; 
Bell Telephone Co. of Pennsylvania v. Driscoll, 
343 Pa. 109, 21 A.2d 912 (1941). 


Illegal Agency Action 


Generally, only in a case where it is clearly 
shown that substantial rights of the party are 
being violated by the alleged illegal action of 
the agency is it held that there need be no 
exhaustion of administrative action. E.g. Order 
of Railway Conductors v. Pitney, 326 U.S. 561, 
566, 66 S.Ct. 322, 324, 90 L.Ed. 318 (1946). The 
courts have stated that it will be presumed that 
the agency will act legally. Bourjois, Inc. v. 
Chapman, 301 U.S. 183, 57 S.Ct. 691, 81 L.Ed. 
1027 (1937); Smith v. Duldner, 175 F.2d 629 
(6th Cir. 1949). 


Coverage 


That challenges to agency jurisdiction or to 
coverage of the particular statute being ad- 
ministered will generally not serve to avoid 
exhaustion of administrative remedies has al- 
ready been indicated by quotations from several 
cases, e.g., Myers v. Bethlehem Shipbuilding 
Corp., Macauley v. Waterman Steamship Corp., 
Aircraft & Diesel Equipment Corp. v. Hirsch, 
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and Allen v. Grand Central Aircraft Co. See 
also Davis, op. cit., footnote 1. 


Irreparable Injury 


As to irreparable injury, in Allen v. Grand 
Central Aircraft Co., supra, the Supreme Court 
said: 


“However, it is clear that once the right 
of the Government to hold administrative 
hearings is established, a litigant cannot 
enjoin them merely because they might 
jeopardize his bank credit or otherwise be 
inconvenient or embarrassing. . . . “The ex- 
pense and annoyance of litigation is “part 
of the social burden of living under govern- 
ment.” ’” 347 U.S. at 540. 


A recent opinion of a California District Court 
of Appeal, United Insurance Co. of Chicago v. 
Maloney, 273 P.2d 579 (1954) held that ex- 
haustion was not required where the irreparable 
injury would consist of a substantial pecuniary 
amount. Compare, Abelleira v. District Court 
of Appeal, 17 Cal.2d 280, 109 P.2d 942 (1941), 
in which the exhaustion doctrine is treated as 
a jurisdictional requirement. Compare also, 
Petroleum Exploration, Inc. v. Public Service 
Commission, 304 U.S. 209, 58 S.Ct. 834, 82 L.Ed. 
1294 (1938), with Public Utilities Commission 
v. United Fuel Gas Co., 317 U.S. 456, 63 S.Ct. 
369, 87 L.Ed. 396 (1943). 


Inadequacy of Agency Remedy 


Inadequacy of the administrative remedy is 
a more fruitful ground for relaxing the exhaus- 
tion rule. For example, exhaustion has not been 
required where the agency action was controlled 
by a prior decision of a state court, Montana 
National Bank of Billings v. Yellowstone County, 
276 U.S. 499, 48 S.Ct. 331, 72 L.Ed. 673 (1928); 
where the existence of the remedy is doubtful, 
Union Pacific RR Co. v. Board of County Com- 
missioners, 247 U.S. 282, 38 S.Ct. 510, 62 L.Ed. 
1110 (1918); Nathan v. Dulles, 129 F.Supp. 951 
(D.C.D.C. 1955); or where the particular 
agency is bound by regulations of higher gov- 
ernmental authority, Waite v. Macy, 246 US. 
606, 38 S.Ct. 395, 62 L.Ed. 892 (1918). But 
where the agency remedy is unavailable to the 
party through his own fault, he may be pre- 
vented from obtaining judicial review, Lichter v. 
United States, 334 U.S. 742, 68 S.Ct. 1294, 92 
L.Ed. 1694 (1948). 


It appears that where the administrative 
remedy is clear and the administrative machin- 
ery available to pursue the remedy, the courts 
will require its exhaustion. But where the con- 
trary is true, or where the administrative 
remedy, though available, is unreasonably de- 
layed (see, e.g., Smith v. Illinois Bell Telephone 
Co., 270 U.S. 587, 46 S.Ct. 408, 70 L.Ed. 747 
[1926]) the rule may be relaxed. 


Exhaustion in Racial Cases 


After the decision of the United States Su- 
preme Court in the School Segregation Cases a 
number of states adopted statutes designed to 
authorize local school authorities to assign 
pupils to schools on the basis, generally, of 
specified standards and, also generally, with 
provision for review of such assignments by 
higher administrative agencies and state courts.” 
In a number of recent cases where federal 
courts have been requested to require the ad- 
mission of children to public schools without 
regard to race or color, the question whether 
such administrative remedies must be exhausted 
has been an essential factor.* 

The application of the doctrine will be con- 
sidered, therefore, with reference to specific 
states and the remedies which have been pro- 
vided in such states. As may be seen, the pri- 
mary concern of the courts in these cases has 
been the constitutionality and adequacy of these 
remedies. 


NORTH CAROLINA 


The pupil enrollment act of North Carolina 
(Ch. 366, N.C. Public Laws, 1955, printed at 
1 Race Rel. L. Rep. 240; as amended by Ch. 7, 
N.C. Public Laws, Extra Session, 1956, printed 
at 1 Race Rel. L. Rep. 939) confers on county 


2. A number of those acts may be found as follows: 
Alabama, 1 Race Rel. L.Rep. 235; Arkansas, 1 Race 
Rel. L.Rep. 579, 1077; Florida, 1 Race Rel, L.Rep. 
297, 924; North Carolina, 1 Race Rel, L.Rep. 240, 
989; South Carolina, 1 Race Rel, L.Rep. 586; 
Tennessee, 2 Race Rel. L.Rep. 215; Virginia, 1 
Race Rel, L.Rep. 1109. Similar legislation in 
Louisiana may be found at Title 17, § 81.1, La. 
Rev. Stat. 1950, Supp., and at Footnote 6 to 
Orleans Parish School Board v. Bush, supra, p. $10. 

8. Some considerations involved in such cases have 
been treated in Note, Obstacles to Federal Juris- 
diction: New Barriers to Non-Segregated Public 
Education in Old Forms, 104 U. Pa, L. Rev. 974- 
997 (1956); and McKay, With All Deliberate 
Speed, A Study of School Desegregation, $1 


N.Y.U.L, Rev, 991-1010 (1956). 
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or city boards of education authority to direct 
the enrollment of school children in public 
schools. The standards provided by the act to 
guide the boards in making assignments are: 


“In exercising the authority conferred by 
this Section, each county and city board of 
education shall make assignments of pupils 
to public schools so as to provide for the 
orderly and efficient administration of the 
public schools, and provide for the effective 
instruction, health, safety, and general wel- 
fare of the pupils. Each board of education 
may adopt such reasonable rules and regu- 
lations as in the opinion of the board are 
necessary in the administration of this 
Article.” (Sec. 1, Ch. 7, 1956) 


The act further provides for a hearing to be 
afforded before the board on the denial of any 
individual application for admission to a par- 
ticular school and that “any person aggrieved” 
by an order of a board may obtain a review by 
a de novo hearing in the county superior court. 
The assignment of each child is to be considered 
individually. 

This act, as originally enacted, was treated 
as applicable by the United States Court of 
Appeals for the Fourth Circuit in the case of 
Carson v. Board of Education of McDowell 
County, 227 F.2d 789, 1 Race Rel. L. Rep. 70 
(1955). 

The complaint in the Carson case had been 
filed in federal district court prior to the decision 
of the Supreme Court in the School Segregation 
Cases and sought equalization of facilities for 
Negro children in North Carolina, or, in the 
alternative, the admission of Negro children to 
public schools without regard to race or color. 
The plaintiffs appealed to the court of appeals 
from an order dismissing the complaint on the 
grounds that the Supreme Court decision made 
the relief prayed for inappropriate. The court 
of appeals took cognizance of the North Caro- 
lina statute in remanding the case to the district 
court for consideration of the alternative relief 
prayed for, and stated in part: 


“In further consideration of the case, 
however, the District Judge should give _ 
consideration not merely to the decision 
of the Supreme Court but also to subse- 
quent legislation of the State of North Caro- 


to their enrollment in the public schools of 
the state. . . . An administrative remedy is 
thus provided by state law for persons who 
feel that they have not been assigned to the 
schools that they are entitled to attend; 
and it is well settled that the courts of the 
United States will not grant injunctive re- 
lief until administrative remedies have been 
exhausted. . . 


“This rule is especially applicable to a 
case such as this, where injunction is asked 
against state or county officers with respect 
to the control of schools maintained and 
supported by the state. The federal courts 
manifestly cannot operate the schools. All 
that they have the power to do in the 
premises is to enjoin violation of constitu- 
tional rights in the operation of schools by 
state authorities. Where the state law pro- 
vides adequate administrative procedure for 
the protection of such rights, the federal 
courts manifestly should not interfere with 
the operation of the schools until such ad- 
ministrative procedure has been exhausted 
and the intervention of the federal courts 
is shown to be necessary. As said by Mr. 
Justice Stone in Matthews v. Rogers, supra 
(284 U.S. 525): ‘The scrupulous regard for 
the rightful independence of state govern- 
ments which should at all times actuate the 
federal courts, and a proper reluctance to 
interfere by injunction with their fiscal 
operations, require that such relief should 
be denied in every case where the asserted 
federal right may be preserved without it.’ 
Interference by injunction with the schools 
of a state is as grave a matter as interfering 
with its fiscal operations and should not be 
resorted to ‘where the asserted federal right 
may be preserved without it.’ 


“The order appealed from will accord- 
ingly be vacated and the case remanded to 
the District Court with direction to consider 
it in the light of the decision of the Su- 
preme Court in the school segregation case 
and of the North Carolina statute above 
mentioned and with power to stay pro- 
ceedings therein pending the exhaustion 
of administrative remedies under the statute 
and to order a repleader if this may seem 
desirable.” 227 F.2d at 790. 


567 


lina providing an administrative remedy for 
persons who feel aggrieved with respect 


The plaintiffs then, as a group, petitioned the 
county school board for admission to a “white” 
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school. Upon the denial of the petition the 
plaintiffs appealed, under the statute, to the 
state superior court. The court sustained a de- 
murrer to the action on the grounds of mis- 
joinder of parties (1 Race Rel. L. Rep. 515). On 
appeal the North Carolina Supreme Court af- 
firmed, holding that the placement act requires 
that the applications of pupils for enrollment be 
considered on an individual basis. Joyner v. 
McDowell County Board of Education, 244 N.C. 
164, 92 S.E.2d 795, 1 Race Rel. L. Rep. 646 
(1956). 


Supplemental Complaint 


Thereafter the plaintiffs moved in the federal 
district court, where the original case was pend- 
ing on remand, to file a supplemental complaint 
in which they again sought injunctive relief and 
a declaratory judgment as to their right to at- 
tend the county schools, without asserting their 
compliance with the state act. The federal dis- 
strict court refused to allow the filing of that 
complaint until the plaintiffs or some of them 
had exhausted their administrative remedies 
under the statute. Thereupon the plaintiffs ap- 
plied to the United States Court of Appeals for 
the Fourth Circuit for a writ of mandamus to 
require the district court to vacate the order 
staying proceedings in the case, to allow the 
plaintiffs to file the supplemental pleading and 
to proceed with the case “as though the Pupil 
Enrollment Act had never been enacted.” This 
the court of appeals refused to do. The court 
again held that the exhaustion by the plaintiffs 
of the state administrative (as distinguished 
from judicial) remedies afforded by the place- 
ment act was a necessary prerequisite to se- 
curing federal court action on their cases. The 
court stated that that act was not unconstitu- 
tional on its face and that it would not be as- 
sumed that it would be administered in an 
unconsitutional manner. Carson v. Warlick, 238 
F.2d 724, 2 Race Rel. L. Rep. 16 (1956). The 
Supreme Court has refused review, 77 S.Ct. 665, 
2 Race Rel. L. Rep. 300. 


The court of appeals opinion by Judge Parker, 
stated: 


“We think it clear that applicants are 
not entitled to the writ of mandamus which 
they ask, for the reason that it nowhere 
appears that they have exhausted their 
administrative remedies under the North 
Carolina Pupil Enrollment Act, and are 


now entitled to the relief which they seek 
in the court below until these administra- 
tive remedies have been exhausted. (See 
227 F.2d at 790). In the supplemental 
complaint which they proposed to file in 
the court below they did, indeed, allege 
that on August 24, 1955, they had pre- 
sented their children at the Old Fort school 
for admission, that they were denied ad- 
mission on the ground of race and that on 
August 27 they and certain other Negroes 
had filed a joint petition with the school 
board asking that their children be admitted 
to the school. This petition was denied by 
the Board in January 1956 and it was an 
appeal from this order of the Board to the 
Superior Court and thence to the Supreme 
Court of the State in which the decision of 
the Supreme Court of May 23, 1956 was 
rendered. While the presentation of the 
children at the Old Fort school appears 
to have been sufficient as the first step in 
the administrative procedure provided by 
statute, the prosecution of a joint or class 
proceeding before the school board was 
not sufficient under the North Carolina 
statute as the Supreme Court of North 
Carolina pointed out in its opinion; and 
not until the administrative procedure be- 
fore the board had been followed in ac- 
cordance with the interpretation placed 
upon the statute by that court would appli- 
cants be in position to say that administra- 
tive remedies had been exhausted. 


“It is argued that the Pupil Enrollment 
Act is unconstitutional; but we cannot hold 
that that statute is unconstitutional upon 
its face and the question as to whether it 
has been unconstitutionally applied is not 
before us, as the administrative remedy 
which it provides has not been invoked. It 
is argued that it is unconstitutional on its 
face in that it vests discretion in an admin- 
istrative body without prescribing adequate 
standards for the exercise of the discretion. 
The standards are set forth in the second 
section of that act, G.S. § 115-117, and re- 
quire the enrollment to be made ‘so as to 
provide for the orderly and efficient admin- 
istration of such public schools, the effective 
instruction of the pupils enrolled, and the 
health, safety and general welfare of such 
pupils’. Surely the standards thus pre- 
scribed are not on their face insufficient to 
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sustain the exercise of the administrative 


power conferred. .. . 
“<“% @2 


“It is argued that the statute does not 
provide an adequate administrative remedy 
because it is said that it provides for ap- 
peals to the Superior and Supreme Courts 
of the State and that these will consume 
so much time that the proceedings for ad- 
mission to a school term will become moot 
before they can be completed. It is clear, 
however, that the appeals to the courts 
which the statute provides are judicial, not 
administrative remedies and that, after ad- 
ministrative remedies before the school 
boards have been exhausted, judicial reme- 
dies for denial of constitutional rights may 
be pursued at once in the federal courts 
without pursuing state court remedies. 
Lane v. Wilson, 307 U.S. 268, 274. Further- 
more, if administrative remedies before a 
school board have been exhausted, relief 
may be sought in the federal courts on the 
basis laid therefor by application to the 
board, notwithstanding time that may have 
elapsed while such application was pend- 
ing. Applicants here are not entitled to 
relief because of failure to exhaust what 
are unquestionably administrative remedies 
before the board. 


“There is no question as to the right of 
these school children to be admitted to the 
schools of North Carolina without discrim- 
ination on the ground of race. They are 
admitted, however, as individuals, not as 
a class or group; and it is as individuals 
that their rights under the Constitution are 
asserted. Henderson v. United States, 339 
U.S. 816, 824. It is the state school authori- 
ties who must pass in the first instance on 
their right to be admitted to any particular 
school and the Supreme Court of North 
Carolina has ruled that in the performance 
of this duty the school board must pass 
upon individual applications made individ- 
ually to the board. The federal courts 
should not condone dilatory tactics or eva- 
sion on the part of state officials in accord- 
ing to citizens of the United States their 
rights under the Constitution, whether with 
respect to school attendance or any other 
matter; but it is for the state to prescribe 
the administrative procedure to be followed 
so long as this does not violate constitutional 


requirements, and we see no such violation 
in the procedure here required. We are 
dealing here of course with the administra- 
tive procedure of the state and not with 
the right of persons who have exhausted 
administrative remedies to maintain class 
actions in the federal courts in behalf of 
themselves and others qualified to maintain 
such actions.” 238 F.2d at 727-729. 


VIRGINIA 


Chapter 70 of the acts of the 1956 Extra 
Session of the Virginia General Assembly, en- 
acted September 29, 1956 (printed at 1 Race 
Rel. L. Rep. 1109), divests local and division 
school authorities “of all authority now or for 
any future time to determine the school to which 
any child shall be admitted.” The authority thus 
divested is placed in a central Pupil Placement 
Board consisting of three members appointed by 
the governor. Standards to guide the board are 
set out in the act as follows: 


“§ 3. The Pupil Placement Board in en- 
rolling each pupil in a school in each school 
district shall take into consideration: 

(1) The effect of the enrollment on the 
welfare and best interests of such child and 
all other children in said school as well as 
the effect on the efficiency of the opera- 
tion of said school. 

(2) The health of the child as compared 
to other children in the school. 

(3) The effect of any disparity between 
the physical and mental ages of any child 
to be enrolled especially when contrasted 
with the average physical and mental ages 
of the group with which the child might be 
placed. 

(4) Availability of facilities. 

(5) The aptitude of the child. 

(6) Availability of transportation. 

(7) The sociological, psychological, and 
like intangible social scientific factors as 
will prevent, as nearly as possible, a condi- 
tion of socioeconomic class consciousness 
among the pupils. 

(8) Such other relevant matters as may 
be pertinent to the efficient operation of 
the schools or indicate a clear and present 
danger to the public peace and tranquility 
affecting the safety or welfare of the citi- 
zens of such school district.” 
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Appeal of a decision of the board by “any party 
aggrieved” or “any interested party” is author- 
ized. The initial appeal is to the governor, with 
further appeals provided to the circuit court 
and, as of right, to the Supreme Court of 
Appeals. 


Prior to the enactment of the Virginia act, 
federal district courts in Virginia had, on the 
basis of cases filed, ordered the desegregation 
of public schools in Charlottesville (Allen v. 
School Board of Charlottesville, 1 Race Rel. L. 
Rep. 886 [W.D. Va. 1956]) and Arlington 
County (Thomas v. County School Board of 
Arlington County, 144 F.Supp. 239, 1 Race Rel. 
L. Rep. 890 [E.D. Va. 1956]). The statute had 
become effective, however, when appeal of 
those cases was taken to the Court of Appeals 
for the Fourth Circuit. That court was asked 
to reverse on the grounds that the plaintiffs had 
not exhausted their remedies under the statute. 
The court of appeals decided both cases to- 
gether, 240 F.2d 59, 2 Race Rel. L. Rep. 59, 
and affirmed the district courts. In its opinion 
the court stated: 


“We think that the court was clearly right 
with respect to exhaustion of administrative 
remedies. The pupil placement law recently 
énacted by the General Assembly had not 
become effective and, in so far as section 
22-27 of the Code of Virginia is concerned, 
that only provided for petition to a school 
board by joint action of five heads of fami- 
lies who felt themselves aggrieved by action 
of the board. If it could be held applicable 
to the plaintiffs here, its provisions were 
satisfied by the applications made to the 
boards without result in both cases here 
before us by counsel acting in behalf of 
plaintiffs. Defendants argue, in this connec- 
tion, that plaintiffs have not shown them- 
selves entitled to injunctive relief because 
they have not individually applied for ad- 
mission to any particular school and been 
denied admission. The answer is that in 
view of the announced policy of the re- 
spective school boards any such application 
to a school other than a segregated school 
maintained for colored people would have 
been futile; and equity does not require 
the doing of a vain thing as a condition of 
relief. Reliance is placed upon our deci- 
sion in Carson v. Warlick 4 Cir......... F.2d 
In that case, however, an adequate 


administrative remedy had been prescribed 
by statute, the plaintiffs had failed to pur- 
sue the remedy as outlined in the decision 
of the Supreme Court of that state and 
there was nothing upon which a court 
could say that if they had followed such 
remedy their rights under the Constitution 
would have been denied them.” 


The United States Supreme Court denied 
certiorari, 2 Race Rel. L. Rep. 300, supra. 


But in Carter v. School Board of Arlington 
County, 182 F.2d 531 (4th Cir. 1950) not, of 
course, involving a specific enrollment act, the 
Court of Appeals for the Fourth Circuit made 
short shrift of the question of exhaustion of 
administrative remedies. In that case Negro 
school children in Arlington County, Virginia, 
had sued for an injunction to require school 
officials to furnish Negroes school facilities equal 
to those furnished for white children. On the 
question of exhaustion of administrative reme- 
dies, the court of appeals stated: 


“The burdens inherent in segregation 
must be met by the state which maintains 
the practice. Nor can it be said that 
a scholar who is deprived of his due must 
apply to the administrative authorities and 
not to the courts for relief. An injured per- 
son must of course show that the state has 
denied him advantages accorded to others 
in like situation, but when this is estab- 
lished, his right of access to the courts is 
absolute and complete.” 182 F.2d at 536. 


In Adkins v. School Board of the City of 
Newport News, 148 F. Supp. 430, 2 Race Rel. 
L. Rep. 46 (E.D. Va. 1957) Negro children 
were seeking admission to public schools in 
Newport News and Norfolk, Virginia, on a ra- 
cially non-discriminatory basis. There the de- 
fendant school officials moved to dismiss on the 
grounds that the plaintiffs had not exhausted 
their administrative remedies under the pupil 
placement act. Although the suits had been 
filed prior to the enactment of the pupil 
placement act, the court considered the motions 
to dismiss in a consolidated hearing. 


Legislative History Examined 


The court looked to the legislative history of 
the act and to other Virginia legislation adopted 
at the same time, as well as to a resolution of 
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interposition previously adopted, and found that 
the dominant purpose of the pupil enrollment 
act was to prevent the racial integration of the 
schools. The court also looked to the standards 
set out in the act to be applied by the board. 
It found that the board was required to con- 
sider the “efficiency” of the public schools in 
making assignments of pupils, and that the legis- 
lature had defined “efficient” public schools as 
those in which the races were not mixed and 
had provided for the withholding of state funds 
from schools which were not “efficient.” The 
court concluded that the board was required to 
consider the race of each child in making -as- 
signments. It therefore held that the act was 
unconstitutional on its face and that remedies 
under it need not be exhausted. 

In that case the court also found that, aside 
from the question of constitutionality, remedies 
under the Virginia pupil enrollment act were 
not adequate. In making this finding the court 
considered that a single board would be re- 
quired to consider the assignment of all pupils 
throughout the state, that the parent of any 
child in a school in which a pupil had been 
enrolled by the board could intervene in the 
proceedings and thus multiply the length and 
complexity of each hearing, and that the total 
time required to exhaust not only the admin- 
istrative remedies but also the court review 
would effectively preclude the admission of a 
child to the grade to which he originally ap- 
plied, with the possibility that the procedure 
would have to be repeated upon application for 
the next higher grade. 

Another federal district court in Virginia has 
held, however, in a case involving further pro- 
ceedings in one of the original School Segrega- 
tion Cases on remand (Davis v. School Board 
of Prince Edward County, 2 Race Rel. L. Rep. 
341 [E.D. Va. 1957]) that although it was “not 
in a position to pass upon the constitutionality 
of the statutes setting up the administrative rem- 
edy” it would not require exhaustion of the 
remedies under the statute. This view was 
taken apparently because the statute was en- 
acted long after the commencement of the case. 


SOUTH CAROLINA 


Section 21-230 of the South Carolina Code, as 
amended, provides authority to local school 
authorities to transfer or assign pupils to 
schools. The standard to be applied is “to 


promote the best interests of education.” Local 
school boards or trustees are given authority to 
make rules and regulations consistent with state 
statutes to carry out that authority (see S.C. 
Acts 676 and 677, 1956, at 1 Race Rel. L. Rep. 
588). Section 21-247, et seq. of the South Caro- 
lina Code (Act No. 662, 1956, 1 Race Rel. L. 
Rep. 586) provides for appeals procedures for 
“any person aggrieved” by a decision of a local 
board as to the “construction or administration 
of the school laws or the placement of any pu- 
pil.” Appeal is initially to the county board of 
education with provision for a de novo hearing. 
The decision of the county board may be ap- 
pealed to, and a de novo hearing had, in the 
state circuit court. “Where individual children 
of school age are involved in the matter of con- 
troversy, the case of each child shall be heard 
and disposed of separately.” 

In Hood v. Board of Trustees of Sumter Coun- 
ty School Dist. No. 2, 232 F.2d 626, 1 Race Rel. 
L. Rep. 519 (4th Cir. 1956); cert. denied, 352 
U.S. 870, 77 S.Ct. 95, 1 Race Rel. L. Rep. 1023 
(1956) the Court of Appeals for the Fourth Cir- 
cuit, in a brief per curiam opinion, affirmed the 
denial of an injunction in a school desegregation 
case on the grounds that the administrative 
remedies provided by the South Carolina stat- 
utes had not been exhausted, citing Carson v. 
Board of Education of McDowell County, 
supra. 

In comparing the administrative remedies af- 
forded by South Carolina with those of Virginia, 
the federal district court in Adkins v. School 
Board of the City of Newport News, supra, 
stated: 


“There is nothing in Hood v. Board of 
Trustees, supra, and Carson v. Warlick, 
supra, to support the defendants’ view that 
the recently enacted laws of Virginia are by 
inference constitutional on their face. The 
brief per curiam opinion in Hood does not 
discuss the constitutionality of the South 
Carolina statutes, and we are without the 
benefit of any historical background touch- 
ing same. It is true that under § 21-2 of the 
Code of Laws of South Carolina this state 
has provided for the cut-off of public funds 
as to any school from which, and for any 
school to which, any pupil may transfer 
pursuant to, or in consequence of, an order 
of any court, for such time that the pupil 
shall attend a school other than the school 
to which he was assigned before the is- 
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suance of such court order. Neither the 
Circuit Court of Appeals in Hood, nor this 
Court in the present controversy, is pres- 
ently faced with the constitutionality of the 
cut-off provisions as contained in either of 
the recently enacted South Carolina or 
Virgina laws. One striking distinction ap- 
pears to exist on its face in considering the 
laws of these two states. South Carolina 
has only provided for the cut-off of funds 
in the event of a court order and has not 
decreed the actual closing of any school 
under any circumstances, whereas Virginia 
took the additional fatal step of providing 
for the automatic closing of all schools of 
the same class in the particular political 
subdivision as well as the cut-off of funds 
for such schools, irrespective of whether 
any child was assigned to another school 
pursuant to an administrative remedy or 
court order. In so doing, Virginia has ex- 
hausted the administrative remedy prior to 
the commencement thereof. 

“Other recent provisions of the Code of 
Laws of South Carolina, while not deemed 
pertinent for the discussion herein, are: 
§ 21-46; § 21-103; § 21-247; § 21-247.1; 
§ 21-247.2; § 21-247.3; § 21-247.4; § 21-247.5; 
§ 21-247.6; § 21-247.7; § 21-230; and Act 
No. 712 of the General and Permanent 
Laws of South Carolina, 1956, approved 
March 16, 1956. It is sufficient to state that, 
from a procedural standpoint, the admin- 
istrative remedy afforded in South Carolina 
is far less complicated, less time-consuming 
and less expensive, than Virginia has seen 
fit to accord to its citizens.” 


Although the availability of possible admin- 
istrative remedies in South Carolina is not dis- 
cussed, the opinion of a three-judge federal 
district court in that state in the case of Bryan 
v. Austin, printed in this issue, supra, at p. 378, 
refers to that doctrine, as well as the require- 
ment that state judicial remedies be first sought, 
in staying an action brought by Negro public 
school teachers. That action sought a declara- 
tion of the unconsitutionality of a state statute 
declaring members of the NAACP to be ineli- 
gible for state employment. 


MARYLAND 


Maryland has not enacted a specific “School 
Placement Act” or other statutes authorizing 


special procedures for the assignment of pupils. 
However, general statutes relating to public 
school matters authorize county boards of edu- 
cation and the state board of education to pro- 
mulgate rules and regulations to implement the 
state statutes and empower those agencies to 
decide “all controversies and disputes that arise 
under” the statutes. These provisions were con- 
sidered in Robinson v. Board of Education of St. 
Mary’s County, 143 F.Supp. 481, 1 Race Rel. 
L. Rep. 862 (D.C. Md. 1956), a school desegre- 
gation case. In that case the court stated: 


“In the Carson and Hood cases the re- 
spective states, North Carolina and South 
Carolina, have established clear and ade- 
quate administrative remedies, by statutes 
enacted after the decision in Brown v. 
Board of Education. These remedies in- 
clude the right of appeal from school per- 
sonnel or district trustees to the appropriate 
county or city board of education, with the 
right of appeal from the county or city 
board to the Superior Court of the county 
in North Carolina, and to the Court of 
Common Pleas of the county in South Caro- 
lina. The usual right of appeal from judg- 
ments of the county courts is also 
recognized. 

“The Maryland law is not so clear. The 
relevant provisions of the Maryland Code 
have been set out above. The State Board 
has _ statutory jurisdiction over questions 
arising out of administrative. problems in 
the county schools. Its decision over mat- 
ters within its jurisdiction is ‘final’... 
There is an exception where the exercise of 
discretion by the State Board is ‘fradulent 
or corrupt or such abuse of discretion as to 
amount to a breach of trust.’ Coddington 
v. Helbig, 195 Md. 330, 337. 

“On the other hand, the Court of Appeals 
of Maryland has made it equally clear that 
legal questions are not to be determined by 
the State Board of Education, but that a 
party aggrieved by the action of a County 
Board may go directly to a court without 
the necessity of an appeal to the State 
Board of Education. Duer v. Dashiell, 91 
Md. 660; School Commissioners v. Henkel, 
117 Md. 97; County Board of Education v. 
Cearfoss, 165 Md. 178; Hobbs v. Hodges, 
176 Md. 457. 


“2 o & 


“Pursuant to my request the Deputy At- 
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torney General appeared at the second 
hearing on this motion and presented the 
following opinion: (1) No appeal lies to 
the State Board from the action of a County 
Board; but an appeal does lie to the State 
Board from the action of a County Superin- 
tendent who has decided a controversy or 
dispute; and since the County Superinten- 
dent is the executive officer of the County 
Board, in practice it often amounts to the 
same thing. (2) A Negro child whose 
application to attend a particular school is 
denied by the County Superintendent 
would have a right of appeal to the State- 
Board, but not to the County Board. He 
cited, in support of this opinion, secs. 16, 
124, and 144 of the Public School Law. 


“Since May 31, 1955, a number of the 
counties in Maryland have adopted rules 
or regulations permitting any child regard- 
less of race to make individual application 
to be admitted to any school, admissions to 
be granted in accordance with such rules 
or regulations as the County Board may 
adopt and with regard to the available 
facilities in such schools. . . . It may be 
that the Board of Education of St. Mary’s 
County will adopt some such rule. But 
whether or not such a rule is adopted, I 
concur in the opinion of the Attorney Gen- 
eral that individual Negro children now 
have the right to apply under sec. 124 for 
admission to a particular school, and that 
from the decision of the County Superin- 
tendent on such application an appeal lies 
to the State Board. Whether the refusal of 
such application would also give an im- 
mediate right to file proceedings in a state 
court to determine any question of law 
involved, or to file proceedings in this 
court to review any alleged deprivation of 
constitutional rights, would depend upon 
the reason or reasons for such refusal. But 
I hold that the Maryland law does provide 
adequate administrative remedy for the pro- 
tection of plaintiffs’ constitutional rights.” 
143 F.Supp. at 489-491. 


See also Moore v. Board of Education of Har- ° 
ford County, 146 F.Supp. 91, 2 Race Rel. L. 
Rep. 11 (D.C. Md. 1956), a similar case in 
which the same court again applied the doctrine 
of exhaustion of administrative remedies. 
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LOUISIANA 


Somewhat different statutory provisions were 
concerned in a desegregation case arising in 
Louisiana; Bush v. Orleans Parish School Board, 
138 F.Supp. 337, 1 Race Rel. L. Rep. 305 (D.C. 
E.D. La. 1956); affirmed, 2 Race Rel. L. Rep. 
308 (5th Cir. 1957). 


In that case an application for injunctive re- 
lief by Negroes requiring their admission to 
public schools in Orleans Parish had been initial- 
ly heard by a three-judge federal district court. 
That court determined that it did not have 
jurisdiction and the case was decided by a 
single-judge court. With reference to a claim 
by the School Board that the plaintiffs had not 
exhausted their remedies under the applicable 
Louisiana statute, that court held in part: 


“Finally, the defendants contend that the 
plaintiffs have not exhausted their adminis- 
trative remedies under Louisiana Act 556 
of 1954 and that, consequently, this action 
must be dismissed. Act 556 of 1954 
was part of the legislative plan, enacted 
subsequent to the Supreme Court’s decision 
in Brown v. Board of Education of Topeka, 
supra, to avoid the effect of that decision in 
order to retain segregation in the public 
schools of the state. Article 12, § 1, of the 
Louisiana Constitution, passed in 1954, 
makes segregation through the exercise of 
police power part of the constitutional law 
of the state. Act 555 of 1954 implements 
that constitutional provision by providing 
that ‘All public elementary and secondary 
schools in the state of Louisiana shall be 
operated separately for white and colored 
children’ and Act 556 of 1954 details the 
means by which segregation is to be 
achieved. It provides that ‘Each parish 
superintendent of schools, throughout this 
state, shall, each year, determine the par- 
ticular public school within each parish to 
be attended by each school child applying 
for admission to public schools,’ and that no 
school child shall be entitled to enter a 
public school unless assigned in accordance 
with the provisions of the Act. The Act 
goes on further to provide a hearing before 
the school superintendent and the board 
if there is dissatisfaction with the school 
assignment of any particular child. For 
the reasons stated in the opinion of this 
court sitting with three judges rendered 
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this day, the legislative plan for maintain- 
ing segregation in the public schools of 
Louisiana is invalid. Since the administra- 
tive remedy outlined in Act 556 is part of 
the plan, it is invalid on its face and may 
be disregarded. Yarnell v. Hillsborough 
Packing Co., 5 Cir., 70 F.2d 435, 92 A.L.R. 
1475; 42 Am Jur., Public Administration 
Law § 200. Should Act 556 be considered 
alone and not part of the over-all legisla- 
tion plan, then it is invalid as an unlawful 
delegation of legislative authority for the 
reason that no standards on which the su- 
perintendent may base his assignment of 
children are included therein. 42 Am.Jur., 
Public Administrative Law §§ 42, 43, 44, 45. 
The only standard for assignment given in 
the plan is in Act 555 which provides for 
segregation of the races, which is, of course, 
invalid under Brown. 

“As a practical matter, plaintiffs here 
have exhausted their administrative reme- 
dies. They have petitioned the Board on 
three separate occasions asking that their 
children be assigned to nonsegregated 
schools. The Board not only has refused 
to desegregate the schools, but has passed a 
resolution noting the existence of the pres- 
ent suit and stating, It is not only to the 
manifest interest of this Board and in ac- 
cord with its expressed policy, but also in 
furtherance of the public welfare of this 
community that this suit and any others that 
might be instituted with the same objective 
be vigorously, aggressively, and capably de- 
fended. . . ..” 138 F.Supp. at 340. 


In affirming that decision the Court of Appeals 


for the Fifth Circuit stated: 


“The second ground of appellant’s motion 
to dismiss was its contention that the com- 
plaint fails to state a claim on which relief 
can be granted. The first basis for this 
attack is that, assuming all the allegations 
as to unconstitutional acts by the defendant 
to be true, the plaintiffs have not pursued 
their administrative remedies for relief be- 
fore filing their suit. In asserting this con- 
tention appellant seems to overlook com- 
pletely the fact that when this suit was filed 
there was no pupil assignment law on the 
statute books. So far as has been called 
to our attention the plaintiffs did all they 
were required to do administratively in 1951 
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to seek relief from the condition of which 
they were complaining, i.e., inequality and 
discrimination between the facilities of 
white and colored schools and the dis- 
crimination resulting per se from the op- 
eration of a segregated school system. They 
applied to the defendant for relief and 
appealed its adverse decision to the state 
board which remanded them to the local 
board. Where else they could go adminis- 
tratively is nowhere suggested by appellant, 
which argues the entire matter as though 
there had then been a pupil assignment 
statute on the books. 

“But assuming that the frial court and 
we should view this question in the light 
of conditions after the passage of the 1954 
acts, which, however, we do not decide, 
there is still no merit in appellant’s argu- 
ment. Appellees were not seeking specific 
assignment to particular schools. They, as 
Negro students, were seeking an end to a 
local school board rule that required seg- 
regation of all Negro students from all 
white students. As patrons of the Orleans 
Parish school system they are undoubtedly 
entitled to have the district court pass on 
their right to seek relief. Jackson v. Raw- 
don (5 Cir.), 235 F.2d 93, cert. den., 352 
U.S. 925, and see School Board of the City 
of Charlottesville v. Allen, supra. 

“Moreover, so long as assignments could 
be made under the Louisiana constitution 
and statutes only on a basis of separate 
schools for white and colored children to 
remit each of these minor plaintiffs and 
thousands of others similarly situated to 
thousands of administrative hearings before 
the board for relief that they contend the 
Supreme Court has held them entitled to, 
would, as the trial judge said, ‘be a vain 
and useless gesture, unworthy of a court 
of equity, . . . a travesty in which this court 
will not participate.’ See Adkins v. New- 
port News School Board, (D.C.E.D. Va.), 
decided 1/11/57, 25 L.W. 2317.” 


ALABAMA 


Although apparently not involving a racial 
question, a recent opinion of the Alabama Su- 
preme Court sets out that court’s views which 
would appear to be applicable with respect to 
the exhaustion of administrative remedies under 
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that state’s “School Placement Law” (Act No. 
201, 1955, 1 Race Rel. L. Rep. 235). In that 
case, Ex Parte Board of Education of Blount 
County, 264 Ala. 34, 84 So.2d 653 (1955), 
patrons of county schools had brought a pe- 
tition for mandamus in a state circuit court 
seeking to annul a resolution of the county 
school board with respect to certain school bus 
routes. The board brought an original petition 
for prohibition in the Alabama Supreme Court, 
seeking to stay the proceedings in the circuit 
court and to dismiss the mandamus. The opinion 
of the Alabama Supreme Court states in part: 


“, .» The said Act 201 provides for certain 
preliminary steps, the filing of objection 
before the board, etc., which the patrons 
in the instant case did not pursue. Hence 
they have not exhausted their remedy pro- 
vided by the act and the proceedings show 
on their face that the trial court was with- 
out jurisdiction to issue the rule nisi. 

“We leave undecided the question of 
whether mandamus or other extraordinary 
remedy will lie where the provisions of 
said act have been exhausted without pro- 
viding an adequate remedy, such as where 
a board has committed a gross abuse of dis- 
cretion or has acted arbitrarily on a contro- 
versy which does not rise to the appealable 
status mentioned in said § 9 (infringement 
of a constitutional right). That question is 
not presented by this proceeding.” 84 So.2d 
at 656. 


The Alabama school placement act has been 
applied by local school officials in making as- 
signments of pupils (see, e.g., 1 Race Rel. L. 
Rep. 255), but no court review of such a case 
has been found. 

Administrative remedies available under other 
Alabama laws were found to be adequate and 
their exhaustion required in a case involving 
alleged racial discrimination in the administra- 
tion of civil service statutes in Davis v. Arn, 
199 F.2d 424 (5th Cir. 1952). In that case the 
court stated in part: 


“. » » We can not assume that if plaintiffs 
had pursued that remedy they would have - 
been denied the relief to which they were 
entitled. The presumption is the other way. 
As the complaint does not allege that plain- 
tiffs have availed themselves of the state 
administrative remedies open to them under 


the Act, their resort to federal court to con- 
trol state officers in the performance of their 
duties is premature. . . .” 199 F.2d at 425. 


GEORGIA 


Georgia has not enacted a specific “School 
Placement Act” although it has provided for 
the withholding of state funds to racially inte- 
grated schools (1 Race Rel. L. Rep. 421) and 
for the closing of schools by the governor when 
not entitled to state funds (1 Race Rel. L. Rep. 
418). 

In a case involving the admission of a Negro 
to the University of Georgia School of Law 
(Ward v. Regents of the University System of 
Georgia, Civ. No. 4355, Feb. 12, 1957 [D.C.N.D. 
Ga.], printed in this issue at p. 369, supra) the 
court dismissed the action partly on grounds 
that the applicant had not exhausted adminis- 
trative remedies available to him at the time of 
his original application for admission, or which 
were later made available. 

The availability of administrative remedies in 
school cases was discussed at some length in an 
earlier case arising in Georgia, Cook v. Davis, 
178 F.2d 595 (5th Cir. 1949); cert. denied, 340 
U.S. 811, 71 S.Ct. 38, 95 L.Ed. 596 (1950). In 
that case Negro school teachers in Atlanta, 
Georgia, were seeking equalization of salaries 
with white teachers. In requiring that adminis- 
tractive remedies be exhausted, the court of ap- 
peals stated in part: 


“The broad principle that administrative 
remedies ought to be exhausted before ap- 
plying to a court for extraordinary relief, 
and especially where the federal power im- 
pinges on State activities under our federal 
system, applies to this case... . 

“In the case before us both the State 
Board and the Atlanta Board have unchal- 
lenged authority touching salary scales, and 
the issue is as to the method of its exercise, 
each having power to correct what it has 
done wrongly. The root of the trouble seems 
to be in the classifications and salaries fixed 
by the State Board, over which the Atlanta 
Board has no power, being subject to the 
State Board. ... The fault asserted is on 
the part of the Atlanta Superintendent in 
placing the individual teachers year by 
year. The scheme includes the setting up 
of a committee whose advice may be sought 
by the Superintendent in cases of dissatis- 
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faction, but since the dissatisfied teacher 
cannot invoke the service of this committee, 
it is not a remedy to be here considered. 
The scheme further provides: ‘Any teacher 
who is dissatisfied with the action of the 
Superintendent on appeal may request the 
Board of Education to review the same. 
Such request shall be made in writing with- 
in ten days from the action of the Superin- 
tendent. The Board shall consider such 
request, and review the action of the Su- 
perintendent. The action thereon shall be 
final.’ But it is really not final, because the 
Act of 1937 establishing the State Board, 
Ga. Code Ann. § 32-414, states: “The State 
Board of Education shall have appellate 
jurisdiction in all school matters which may 
be appealed from any county or city board 
of education, and its decisions in all such 
matters shall be final and conclusive’; and 
the mode of appeal is provided. We think 
the Atlanta Board could on appeal to it 
rectify the actions of its Superintendent, 
and the State Board on appeal to it could 
control the Atlanta Board both as to its 
scheme of salaries and the application of 
it to individual teachers, and could also re- 
vise its own salary scales if that ought to 
be done. All these are ‘school matters’. No 
appeals have been taken to any one. Ac- 
cording to uncontradicted evidence all 
complaints to the Atlanta Superintendent 
have been satisfactorily adjusted. There is 
no reason to believe that appeals to the 
Boards would be futile.” 178 F.2d at 600. 


MISSISSIPPI 


Bates v. Batte, 187 F.2d 142 (5th Cir. 1951); 
cert. denied, 342 U.S. 815, 72 S.Ct. 29, 96 L.Ed. 
616 (1951), involved an attack similar to the 
preceding Georgia case on discrimination in 
teacher salaries in Mississippi. In that case the 
court found the remedies in Mississippi to be 
similar to those considered in Cook v. Davis, 
supra, and relied on that case in affirming a 
dismissal on grounds of failure to exhaust state 
administrative remedies. 


FLORIDA 


The Florida pupil placement act (Florida 
Statutes Anno., Sec. 230.231, 1 Race Rel. L. 
Rep. 924) authorizes the assignment of pupils 
to public schools by county boards of education 
based on 


“... the orderly and efficient administration 
of such public school, the effective instruc- 
tion of the pupils therein enrolled, and the 
health, safety, education and general wel- 
fare of such pupils.” 


The act provides for a review by the state board 
of education of the action of county boards and 
for appeals to a state circuit court by the parent 
or guardian of a child affected by a decision of 
the local board, as well as appeal by the board 
itself. 

Suggestions for the implementation of the act 
have been made by the Florida Superintendent 
of Public Instruction (see 1 Race Rel. L. Rep. 
961). 

The effect of this act is being considered in 
cases involving the desegregation of public 
schools in Florida; however, no decision on 
these cases has, as yet, been rendered. The 
availability of these remedies, however, was re- 
marked in a concurring opinion to the decision 
of the Supreme Court of Florida denying a writ 
of mandamus to compel the admission of a 
Negro to the University of Florida school of 
law (see opinion of Chief Justice TERRELL in 
Florida ex rel. Hawkins v. Board of Control, 
printed in this issue swpra at p. 358.) 


TEXAS 


Although no specific pupil enrollment act has 
been enacted in Texas, the general state statutes 
relating to school matters have been the subject 
of construction in several cases in which the 
adequacy and availability of administrative 
remedies in that state have been in question. 

In Bruce v. Stilwell, 206 F.2d 554 (5th Cir. 
1953) the court inquired into the adequacy of 
Texas administrative remedies for Negroes seek- 
ing admission to a white junior college. There 
the court found that the agency did not have 
authority to decide the constitutional question 
of racial discrimination in admission policies, 
stating in part: 


“The question here—whether administra- 
tive remedies were open and available to 
plaintiffs—is one of state law as declared 
by statute, the state’s highest court, or by 
an intermediate appellate court in the ab- 
sence of persuasive evidence that the high- 
est Court would rule otherwise. First Nat'l 
Bank of Greeley v. Board of Com’rs of 
Weld County, 264 U.S. 450, 44 S.Ct. 385, 
68 L.Ed. 784; cf. Federal Deposit Ins. Cor- 
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poration v. George-Howard, 8 Cir., 153 
F.2d 591. If such remedies were prescribed 
by state law there can be no doubt but that 
plaintiffs would be obliged to exhaust those 
remedies before seeking a declaratory de- 
cree or the extraordinary relief of a court 
of equity. 


“While the precise question here pre- 
sented has not been specifically determined 
by the highest court of the State of Texas 
there is language to be found in the Texas 
decisions which convinces us that if this 
question were ever presented that court 
would decide that there is no administrative 
agency set up under the Texas law with au- 
thority or jurisdiction to determine constitu- 
tional questions. In Henderson v. Miller, Tex. 
Civ. App., 286 S.W. 501, 506 (writ ref.), 
the court in upholding its authority to de- 
termine the validity of an act of the Legis- 
lature affecting independent school districts 
said ‘It is manifest that neither the board 
of county school trustees, nor the state su- 
perintendent, nor the state board of edu- 
cation, is vested with any jurisdiction to 
determine the constitutionality of any 
statute, or the question whether or not any 
action by any board of school trustees is 
violative of constitutional rights. Authority 
to determine such questions is exclusively 
the function of the judiciary, * * *.’ In 
Independent School Dist. v. Salvatierra, 
Tex. Civ. App., 33 S.W.2d 790, 795, the 
court had occasion to consider whether the 
board of trustees of an independent school 
district had arbitrarily discriminated against 
Mexican children in excluding them from 
schools maintained for children of other 
white races and in passing upon the rights 
of the aggrieved parties to go directly to 
the court [it was] said: 


‘It is only when the school authorities 
go clearly beyond their administrative 
powers that the courts may directly 
interfere. It is a prerogative of the 
courts to determine in a proper pro- 
ceeding what those powers are, and 
whether or not those authorities have 
exceeded them. If by this process it 
is determined that the school authori- 
ties have transgressed those powers, 
the courts will in a proper proceeding 
condemn and enjoin the actions. * * *” 


“It is undoubtedly true that the laws of 
Texas provide in certain instances that 
orders and proceedings of the local board 
can only be questioned by appeal to higher 
school authorities. But when the Board of 
Trustees acts without authority of law in 
such a manner as to deny colored students 
the advantages accorded to others in like 
situation and this is established, as here, 
by admitted facts, the injured persons’ right 
of access to the courts is absolute and com- 
plete. Cf. Carter v. School Board of Arling- 
ton County, Va., 4 Cir., 182 F.2d 531; State 
Line Consolidated School Dist. No. 6 of 
Parmer County v. Farwell School Dist., 
Tex. Com. App., 48 S.W.2d 616. 


“The rule is well-established in Texas that 
in all matters pertaining to the administra- 
tion of school laws involving pure questions 
of law as_ contradistinguished from 
questions of fact immediate resort to the 
courts is proper. Mission Independent 
School District v. Diserens, 144, Tex. 107, 
188 S.W.2d 568, 161 A.L.R. 877; Wilson v. 
Abilene Independent School District, Tex. 
Civ. App., 190 S.W.2d 406; State ex rel. 
Nevills v. Sanderson, Tex. Civ. App., 88 
S.W.2d 1069. Here, the question becomes 
one of law for the court since the allega- 
tions of the complaint as to discrimination, 
which are denied in the answer, must be 
taken as true on the motion to dismiss. 
Hilliard v. Brown, 5 Cir., 170 F.2d 397. 
We hold that the trial court erred in dis- 
missing the complaint.” 206 F.2d at 555. 


But, in Mills v. Woods, 190 F.2d 201 (5th 
Cir. 1951), in which an injunction and declara- 
tory judgment was sought against a school board 
on grounds that the discontinuance of an ele- 
mentary school in a Negro school district con- 
stituted discrimination on the basis of race, the 
court of appeals stated in part: 


“Upon the argument here, appellees con- 
ceded that no administrative appeal from 
the action of the Board of Trustees was 
attempted, although it was also conceded 
that provision therefor is made by the laws 
of Texas. In these circumstances, upon ap- 
plication of the principles ruled in Cook v. 
Davis, 5 Cir., 178 F.2d 595, 602, the Federal 
Court should not have adjudicated the issue 
unless, and until, the state administrative 
procedures had been exhausted. We make 








578 RACE RELATIONS LAW REPORTER 


no ruling upon the merits, but we reverse 
and set aside the judgment of, and remand 
the cause to, the trial Court for action con- 
sistent with this opinion.” 190 F.2d at 201. 


See also, Hinojosa v. San Isidro Independent 
School Dist., 273 S.W.2d 656 (Tex. Civ. App., 
1954) involving dismissal of a school district 
employee, although apparently not on racial 
grounds. 

A more recent case in the fifth circuit involved 
the question of admission of Negroes to public 
schools in Dallas, Texas, on a racially non- 
segregated basis. The federal district court in 
which the case was initially brought had dis- 
missed the suit as premature, stating that no 
plan had as then been evolved by the state or 
city authorities to comply with the decision of 
the United States Supreme Court. Bell v. Rippy, 
Civ. No. 6165, 1 Race Rel. L. Rep. 318 (N.D. 
Tex. 1955). On appeal the court of appeals for 
the fifth circuit reversed and remanded in a 
brief opinion which stated that there was no 
basis in law for the reasons given by the district 
court in dismissing the case. Sub nom, Brown 
o. Rippy, 233 F.2d 796, 1 Race Rel. L. Rep. 649 
(5th Cir. 1956). Judge Cameron, however, dis- 
sented. 

His dissent was bottomed on the proposition 
that state administrative remedies were avail- 
able or were being evolved and that the courts 
should not interrupt the orderly administrative 
process. See also Judge Cameron’s dissent in 
Avery v. Wichita Falls Independent School 
Dist., printed in this issue, supra, at p. 319. 


TENNESSEE 


A “Pupil Assignment Act” was enacted in 
Tennessee in January, 1957 (Pub. Ch. 13, 1957 
Acts, 2 Race Rel. L. Rep. 215). That act is simi- 
lar to the North Carolina act, considered above, 


but has not yet been the subject of litigation. 

In Gray v. University of Tennessee, 97 F. 
Supp. 463 (E.D. Tenn. 1951); vacated as moot 
342 US. 517, 72 S.Ct. 432, 96 L.Ed. 540 (1952), 
the federal district court, in holding that Negro 
applicants should be admitted to the university, 
ruled against a defense raised by the university 
that the applicants had failed to exhaust their 
administrative remedies. The basis for that rul- 
ing appears to be that no clear-cut remedy ex- 
isted through which the applicants could obtain 
a determination of their right to admission, as 
well as the fact that litigation had continued 
over a period of approximately twelve years. 


VOTING CASES 


Inquiry into the adequacy of administrative 
remedies in determining whether exhaustion 
should be required has also occurred in cases 
involving alleged racial discrimination as to vot- 
ing rights. In Trudeau v. Barnes, 65 F.2d 563 
(5th Cir. 1933), the court found such an ade- 
quate remedy in Louisiana and stated, “We can- 
not say, and refuse to assume, that, if the 
plaintiff had pursued the administrative remedy 
that was open to him, he would not have re- 
ceived any relief to which he was entitled.” 
Similarly, in Peay v. Cox, 190 F.2d 123 (5th Cir. 
1951); cert. denied, 342 U.S. 896, 72 S.Ct. 230, 
96 L.Ed. 671 (1951), the court found the Mis- 
sissippi administrative remedies to be adequate. 
But in Mitchell v. Wright, 154 F.2d 924 (5th 
Cir. 1946); cert. denied, 329 U.S. 733, 67 S.Ct. 
96, 91 L.Ed. 633 (1946), the court found the 
Alabama procedure on registration controversies 
to be primarily judicial, and on authority of 
Lane v. Wilson, 307 U.S. 268, 59 S.Ct. 872, 83 
L.Ed. 1281 (1939), a similar case arising in 
Oklahoma, declined to require exhaustion of 
such remedies. 


PRIMARY JURISDICTION 


The doctrine of primary jurisdiction, some- 
times referred to as “exclusive administrative 
jurisdiction,” “prior resort,” or “preliminary re- 
sort,” although overlapping that of exhaustion 
of administrative remedies, is generally consid- 
ered as a separate and distinct rule. While the 
exhaustion doctrine may have reference to pro- 
ceedings at any stage of the agency action, the 
primary jurisdiction doctrine is restricted to the 
question whether the agency has jurisdiction 
initially to consider a matter to the exclusion of 


the courts. 

The doctrine emerged from the case of Texas 
& Pacific Railway Co. v. Abilene Cotton Oil Co., 
204 U.S. 426, 27 S.Ct. 350, 51 L.Ed. 553 (1907). 
There a court suit was brought against the rail- 
way to recover charges paid for carriage in ex- 
cess of those alleged to be just and reasonable, 
it being alleged also that the rates charged 
were discriminatory and constituted undue pref- 
erence. The Interstate Commerce Act provides 
that 
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“any person or persons claiming to be 
damaged by any common carrier subject to 
the provisions of this act may either make 
complaint to the [Interstate Commerce] 
Commission, as hereinafter provided for, or 
may bring suit in his or their own behalf 
for the recovery of the damages for which 
such common carrier may be liable under 
the provisions of this act, in any district or 
circuit court of the United States of com- 
petent jurisdiction . . .” 


and 


“Nothing in this act contained shall in any 
way abridge or alter the remedies now ex- 
isting at common law or by statute, but the 
provisions of this act are in addition to such 
remedies. . .” 


Nevertheless the Supreme Court found that 
overbearing considerations as to uniformity of 
application of the Act required the conclusion 
“that a shipper seeking reparation predicated 
upon the unreasonableness of the established 
rate must, under the act . . . , primarily invoke 
redress through the Interstate Commerce Com- 
mission, which body alone is vested with power 
originally to entertain proceedings for the alter- 
ation of an established schedule. . . .” But see, 
Great Northern Railway Co. v. Merchants’ Ele- 
vator Co., 259 U.S. 285, 42 S.Ct. 477, 66 L.Ed. 
943 (1922), in which it is held that questions of 
law are not within the primary jurisdiction of 
the Commission. 

In addition to its application to the Interstate 
Commerce Commission, the doctrine of primary 
jurisdiction has been applied to such agencies as 
the Federal Maritime Board, Far East Confer- 
ence v. United States, 342 U.S. 570, 72 S.Ct. 492, 
96 L.Ed. 576 (1952); the Civil Aeronautics 
Board, Lichten v. Eastern Airlines, 189 F.2d 939 
(2d Cir. 1951); the National Labor Relations 
Board, Amalgamated Utility Workers v. Con- 
solidated Edison Co., 309 U.S. 261, 60 S.Ct. 561, 
84 L.Ed. 738 (1940); but cf. Texas State Fed- 
eration of Labor v. Brown & Root, Inc., 246 
S.W.2d 938 (Tex. 1952); and the National Rail- 
road Adjustment Board, Slocum v. Delaware, 
Lackawanna ¢> W.R. Co., 339 U.S. 239, 70 S.Ct, 
577, 94 L.Ed. 795 (1950). 

Without directly referring to the question of 
primary jurisdiction, the Supreme Court stated 
in Mitchell v. United States, 313 U.S. 80, 93, 61 
S.Ct. 873, 876, 85 L.Ed. 1201, 1210 (1941), that 


the Interstate Commerce Commission had juris- 
diction to consider a question of alleged discrimi- 
nation on the basis of race by an interstate 
carrier. But in Lyons v. Illinois Greyhound 
Lines, 192 F.2d 533 (7th Cir. 1951) the court 
held in a similar case involving alleged racial 
discrimination on an interstate bus, that the dis- 
trict court had jurisdiction without preliminary 
resort to the Commission. 


Slocum Case 


Cases involving alleged discrimination on the 
basis of race or color in which the doctrine of 
primary jurisdiction has been considered have, 
so far, occurred in the field of labor relations 
and have involved almost entirely the applica- 
tion of the Federal Railway Labor Act. In this 
connection, the opinion of the Supreme Court in 
Slocum v. Delaware, Lackawanna ¢> W.R. Co., 
supra, is important. 

In that case, the railroad had separate bar- 
gaining agreements with the Order of Railway 
Telegraphers and the Brotherhood of Railway 
Clerks. A dispute arose between the two unions 
concerning the scope of their agreements, each 
claiming certain jobs for their members at the 
yards at Elmira, New York. The railroad agreed 
with the telegraphers and the clerks protested. 
The railroad then filed an action for a declara- 
tory judgment in a New York state court, 
naming both unions as defendants. The court 
proceeded to interpret the agreements and its 
findings were affirmed by the New York Court of 
Appeals, which held that the opinion of the 
United States Supreme Court in Moore v. Illi- 


‘nois Central R. Co., 312 U.S. 630, 61 S.Ct. 754, 


85 L.Ed. 1089 (1941), left state courts free to 
adjudicate such disputes without first obtaining 
the interpretation of the Adjustment Board. On 
certiorari, the United States Supreme Court re- 
versed the New York court, without, however, 
overruling Moore v. Illinois Central R. Co., 
supra. Disputes involving existing bargaining 
agreements, it held, must primarily be consid- 


ered by the Railroad Adjustment Board, stating 
in part: 


“In this case the dispute concerned inter- 
pretation of an existing bargaining agree- 
ment. Its settlement would have prospec- 
tive as well as retrospective importance to 
both the railroad and its employees, since 
the interpretation accepted would govern 
future relations of those parties. This type 
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of grievance has long been considered a 
potent cause of friction leading to 
strikes. ... 

“The paramount importance of having 
these chosen representatives of railroads 
and unions adjust grievances and disputes 
was emphasized by our opinion in Order of 
Conductors v. Pitney, supra. There we 
held, in a case remarkably similar to the 
one before us now, that the Federal District 
Court in its equitable discretion should 
have refused ‘to adjudicate a jurisdictional 
dispute involving the railroad and two em- 
ployee accredited bargaining agents... .’ 
Our ground for this holding was that the 
court ‘should not have interpreted the con- 
tracts’ but should have left this question for 
determination by the Adjustment Board, a 
congressionally designated agency peculiar- 
ly competent in this field. 326 U.S. at 567- 
568. This reasoning equally supports a 
denial of power in any court—state as well 
as federal—to invade the jurisdiction con- 
ferred on the Adjustment Board by the 
Railway Labor Act.” 339 U.S. at 242. 


Moore Case 


The court distinguished the Moore case on 
the ground that in that case Moore had been 
discharged by the railroad and, although he 
could have challenged the validity of his dis- 
charge before the Board, he chose to accept the 
discharge as final and brought suit claiming 
damages for breach of contract. The continued 
vitality of the Moore decision within its limited 


sphere of application was attested to bv the’ 


decision in Transcontinental ¢+ Western Air, 
Inc. v. Koppal, 345 U.S. 653, 73 S.Ct. 906, 97 
L.Ed. 1325 (1953). That case also involved dis- 
charge of an employee by a carrier subject to 
the Railway Labor Act. The court held that 
such a dispute, as distinguished from “griev- 
ances and jurisdictional disputes of the type in- 
volved in the Slocum case” is not within the 
exclusive jurisdiction of the adjustment board. 
A further limitation was added, however, that 
under the law of the state, to be made applica- 
ble to the case in federal court, administrative 
remedies available to the discharged employee 
may be required to be exhausted before the 
district court considers the matter. 


Steele Case 


A different line of opinions on the question 


of primary jurisdiction of the Adjustment Board 
is exemplified by Steele v. Louisville & Nashville 
R. Co., 323 U.S. 192, 65 S.Ct. 226, 89 L.Ed. 173 
(1944). In that case a Negro locomotive fire- 
man sued the railroad and the Brotherhood of 
Locomotive Firemen and Enginemen, an “all 
white” union which represented the Negro fire- 
men as bargaining agent, alleging discrimination 
in the application of the bargaining agreement 
and seeking an injunction, declaratory judg- 
ment, and damages. The Alabama state court 
where the action was brought ruled adversely 
to the plaintiff and the Alabama Supreme Court 
affirmed. On certiorari the United States Su- 
preme Court reversed. On the question of the 
primary jurisdiction of the Railroad Adjustment 
Board, the court said: 


“Since the right asserted by petitioner ‘is 
* * * claimed under the Constitution’ and 
a ‘statute of the United States,’ the decision 
of the Alabama Court, adverse to that con- 
tention is reviewable here under § 237 (b) 
of the Judicial Code, unless the Railway 
Labor Act itself has excluded petitioner’s 
claims from judicial consideration. The 
question here presented is not one of a 
jurisdictional dispute, determinable under 
the administrative scheme set up by the 
Act, ..., or restricted by the Act to volun- 
tary settlement by recourse to the tradi- 
tional implements of mediation, conciliation 
and arbitration . . . . There is no question 
here of who is entitled to represent the 
craft, or who are members of it, issues 
which have been relegated for settlement 
to the Mediation Board, . . . Nor are there 
differences as to the interpretation of the 
contract which by the Act are committed 
to the jurisdiction of the Railroad Adjust- 
ment Board.” 323 U.S. at 204. 


The court further pointed out that, as a practi- 
cal matter, the Board had previously refused to 
hear grievances brought by individual union 
members. Under those circumstances, the only 
way the plaintiff could obtain a review by the 
board would be to take his dispute through the 
union, which, being represented on the Board 
also, would be in the position of bringing a 
complaint against itself and then participating in 
the decision on the complaint. As to this the 
court concluded: 


< 


. . . There is no administrative means by 
which the Negro firemen can secure sep- 
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arate representation for the purposes of 
collective bargaining. For the Mediation 
Board ‘has definitely ruled that a craft or 
class of employees may not be divided into 
two or more on the basis of race or color 
for the purpose of choosing representatives.’ 

“In the absence of any available adminis- 
trative remedy, the right here asserted, to 
a remedy for breach of the statutory duty 
of the bargaining representative to repre- 
sent and act for the members of a craft, is 
of judicial cognizance. That right would 
be sacrificed or obliterated if it were with- 
out the remedy which courts can give for 
breach of such a duty or obligation and 
which it is their duty to give in cases in 
which they have jurisdiction. * * *” 323 
US. at 206. 


Following the Steele case the Supreme Court 
reached the same conclusion as to primary juris- 
diction in the similar cases of Tunstall v. 
Brotherhood of Locomotive Firemen and En- 
ginemen, 323 U.S. 210, 65 S.Ct. 235, 89 L.Ed. 
187 (1944) and Brotherhood of Railroad Train- 
men v. Howard, 343 U.S. 768, 72 S.Ct. 1002, 96 
L.Ed. 1283 (1952). In the latter case Negro 
train porters who had been serving as brakemen 
sought an injunction to prevent the operation 
of an agreement between the brotherhood— 
which did not represent the porters but did 
represent white brakemen—and the railway 
which would serve to remove Negro porters 
from serving in brakemen positions. With re- 
spect to primary jurisdiction the court stated: 


“Here, as in the Steele case, colored 
workers must look to a judicial remedy to 
prevent the sacrifice or obliteration of their 
rights under the Act. For no adequate ad- 
ministrative remedy can be afforded by the 
National Railroad Adjustment or Mediation 
Board. The’ claims here cannot be resolved 
by interpretation of a bargaining agreement 
so as to give jurisdiction to the Adjustment 
Board under our holding in Slocum v. Dela- 
ware, L. & W. R. Co. 339 U.S. 239. This dis- 
pute involves the validity of the contract, 
not its meaning. Nor does the dis- 
pute hinge on the proper craft classification , 
of the porters so as to call for settlement by 
the National Mediation Board under our 
holding in Switchmen’s Union v. National 
Mediation Board, 320 U.S. 297. For the 
contention here with which we agree is that 


the racial discrimination practiced is unlaw- 
ful, whether colored employees are classi- 
fied as ‘train porters, ‘brakemen, or 
something else. Our conclusion is that the 
District Court has jurisdiction and power to 
issue necessary injunctive orders notwith- 
standing the provisions of the Norris- 
LaGuardia Act. We need add nothing to 
what was said about inapplicability of that 
Act in the Steele case and in Graham v. 
Brotherhood of Firemen, 338 U.S. 232, 239, 
240. 
“.. . in drawing its decree, the District 
Court must bear in mind that disputed 
questions of reclassification of the craft of 
‘train porters’ are committed by the Railway 
Labor Act to the National Mediation Board. 
Switchmen’s Union v. National Mediation 
Board supra.” 343 U.S. at 774. 


Mr. Justice Minton, joined by Chief Justice 
Vinson and Mr. Justice Reed, dissented, stating 
in part: 


“The majority reaches out to invalidate 
the contract, not because the train porters 
are brakemen entitled to fair representation 
by the Brotherhood, but because they are 
Negroes who were discriminated against by 
the carrier at the behest of the Brotherhood. 
I do not understand that private parties 
such as the carrier and the Brotherhood 
may not discriminate on the ground of race. 
Neither a state government nor the Federal 
Government may do so, but I know of no 
applicable federal law which says that 
private parties may not. That is the whole 
problem underlying the proposed Federal 
Fair Employment Practices Code. Of course, 
this Court by sheer power can say this 
case is Steele, or even lay down a code of 
fair employment practices. But sheer power 
is not a substitute for legality. I do not have 
to agree with the discrimination here in- 
dulged in to question the legality of today’s 
decision. 

“I think there was a dispute here between 
employees of the carrier as to whether the 
Brotherhood was the representative of the 
train porters, and that this is a matter to be 
resolved by the National Mediation Board, 
not the courts. I would remand this case 
to the District Court to be dismissed as 
nonjusticiable.” 343 U.S. at 777. 


The latest pronouncement of the United States 
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Supreme Court in this general field involved 
the National Labor Relations Board rather than 
the Railroad Adjustment Board. Syres v. Oil 
Workers International Union, 350 U.S. 892, 76 
S.Ct. 152, 100 L.Ed. 785, 1 Race Rel. L. Rep. 
20 (1955). In that case, members of a union 
composed solely of Negroes sued an all-white 
union to enjoin as discriminatory the enforce- 
ment of certain provisions in a contract. The 
white union, certified under the National Labor 
Relations Act, had negotiated the contract, both 
for itself and for the Negro union (also certi- 
fied), which established two lines of seniority 
based on race. The Court of Appeals, Fifth 
Circuit, held that the district court did not have 
jurisdiction over the subject matter because of 
lack of diversity of citizenship, there being, in 
the court’s opinion, no statute to construe but 
rather a private contract. 223 F.2d 739, 1 Race 
Rel. L. Rep. 192 (1955). On review the 
Supreme Court reversed and remanded, without 
an opinion, citing the Steele, Tunstall and 
Howard cases. The administrative machinery 
for dispute settlement provided under the Rail- 


way Labor Act is much more extensive than 
that established under the National Labor Rela- 
tions Act. There would thus be even less op- 
portunity for use of the primary jurisdiction 
doctrine under the latter statute than under the 
former. 


The Steele line of cases appear to establish 
a clear demarcation from the primary jurisdic- 
tion requirement of the Slocum and other cases. 
Where discrimination by the union or the em- 
ployer on the basis of race or color is alleged, 
the otherwise primary jurisdiction of the adminis- 
trative agency under the Railway Labor Act to 
consider questions of interpretation or applica- 
tion of bargaining agreements is secondary to 
the jurisdiction of the court to consider the 
question of the validity or enforceability of the 
bargaining agreement under applicable federal 
statutes. Also, under Moore v. Illinois Central 
R. Co., supra, where the discharge of an em- 
ployee by reason of racial discrimination is 
alleged there is no primary jurisdiction in the 


agency. 


RECENT LOWER COURT DECISIONS 


Recent lower court decisions involving alleged 
racial discrimination within unions or in collec- 
tive bargaining agreements or their application 
have followed both the Slocum and the Steele 
cases. 


In Central of Georgia Ry. Co. v. Jones, 229 
F.2d 648, 1 Race Rel. L. Rep. 558 (5th Cir. 
1956), cert. denied, 352 U.S. 848, 77 S.Ct. 32, 
1 Race Rel. L. Rep. 1023 (1956), the court of 
Appeals for the Fifth Circuit affirmed, on the 
basis of Steele and other similar cases, the grant- 
ing of an injunction and other relief based on 
discrimination against Negro employees who 
were members of the defendant union. Similarly, 
in Dillard v. Chesapeake ¢> Ohio Ry. Co., 199 
F.2d 948 (4th Cir. 1952), it was held that the 
federal district court had jurisdiction because of 
alleged discriminatory representation of Negro 
employees by the bargaining agent. Williams v. 
Central of Georgia Ry. Co., 124 F.Supp. 164, 1 
Race Rel. L. Rep. 192 (D.C. Ga. 1954) was an 
action by white employees who alleged dis- 
crimination in the enforcement of a contract 
between the railway and the union as bargain- 
ing agent for the employees. There also the 
district court held that it had jurisdiction be- 
cause of the constitutional question of racial 


discrimination raised, citing the Steele case as 
controlling. 

On the other hand, the Slocum decision re- 
posing primary jurisdiction in the Adjustment 
Board was followed in Conley v. Gibson, 138 
F.Supp. 60, 1 Race Rel. L. Rep. 556 (D.C. Tex. 
1955); and this decision was affirmed by the 
Court of Appeals for the Fifth Circuit, 229 F.2d 
436 (1956), cert. granted 352 U.S. 818, 77 S.Ct. 
37, 1 Race Rel. L. Rep. 1024 (1956). In that 
case members of an all-Negro local brought an 
action against the railway companies, the parent 
Brotherhood, and an all-white local, seeking a 
declaratory judgment and _ injunctive relief 
against required membership in a segregated 
local and discrimination in the administration 
of the collective bargaining agreement. The 
district court there said that the question of the 
validity of the agreement was not raised and 
was therefore not before it. 

The same result was reached in Richardson 
v. Texas & N. O. R.R. Co., 140 F.Supp. 215, 
1 Race Rel. L. Rep. 561 (D.C. Tex. 1956), which 
involved alleged discrimination against Negro 
employees by the union and the railroad. Cf., 
Davis v. Brotherhood of Railway Carmen, 272 
S.W.2d 147, 1 Race Rel. L. Rep. 191 (Tex. Civ. 
App. 1954). 
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